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SECTION  3 


Issue: 

Regional  economic  development  and  viability  of  transportation  links  in 
national  transportation  policy  (S.3(l)(d)). 

Concern: 

The  statement  that  transportation  is  recognized  as  a  key  to  regional 
economic  development  is  viewed  by  Alberta  as  a  positive  revision  to  the 
statement  of  national  trnasportation  policy.    Alberta  is  concerned  that 
the  policy  statement  does  not  provide  for  the  second  part  of  the  clause 
which  all  Canadian  premiers  have  agreed  should  also  be  in  national 
policy.    That  clause  provides  for  a  balancing  of  the  commerical  viability 
of  transportation  links  with  regional  economic  development  objectives. 

Recommendation: 

Section  (3)(l)d  should  be  expanded  to  include  the  underlined  words 

"transportation  is  recognized  as  a  key  to  regional  economic 
development,  and  commercial  viability  of  transportation  links  shall 
be  balanced  with  regional  economic  development  objectives" 


SECTION  3 


Issue: 

The  importance  of  mul ti modal  ism  in  Canada  (S.3). 
Concern: 

Multimodal  ism  enables  shippers  to  utilize  the  most  efficient  mode  for 
each  segment  of  a  movement.    The  inherent  advantages  of  multimodal 
transportation  for  many  types  of  shipments  will  contribute  to  the  growing 
significance  of  such  systems  in  a  more  competitive  environment.  A 
national  transportation  policy  for  Canada's  future  must  recognize  the 
importance  of  multimodal  systems.    The  current  policy  statement  does  not 
do  this. 

Recommendation: 

The  statement  of  national  transportation  policy  must  be  expanded  to 
recognize  the  government's  role  in  facilitating  the  development  of 
multimodal  transportation  systems  in  Canada. 


SECTION  4 


Issue: 

Definition  of  shipper  (S.4) 
Concern: 

With  increasing  inter-modality  and  multi -modal ity  the  label  shipper 
becomes  much  broader.  From  a  carrier  standpoint  the  shipper  would  appear 
to  be  the  party  who  contracts  for  their  service.  However  in  the  case  of 
inter-modal  shipments  this  would  not  be  the  party  who  "sent"  the  goods. 

It  is  believed  that  there  will  be  an  increasing  involvement  of  "third 
party"  agencies  in  the  transportation  scene.  This  has  certainly  been 
true  in  the  U.S.  and  a  similar  occurrence  can  be  expected  in  Canada.  In 
particular  these  agencies  are  used  by  small  business  to  create  transport 
cost  reductions  and  operating  efficiencies.  Where  the  small  business 
must  make  use  of  the  new  provisions  of  the  Act,  it  will  be  through  such 
intermediate  agencies. 

Recommendation: 

The  definition  of  shipper  should  be  expanded  to  ensure  that  the  rights 
and  interests  of  the  owners  of  the  goods,  and  the  rights  and  interests  of 
the  carriers  vis-a-vis  the  owners  of  the  goods,  are  protected. 

This  could  be  accomplished  by  amending  the  definition  of  "shipper"  in  S.4 
by  adding  the  underlined  words. 

"shipper"  means  a  person  who  sends  or  receives  goods  by  means  of  a 
carrier  or  intends  to  do  so;  and  includes  intermediate  agencies  such 
as  brokers,  freight  forwarders,  pool  car  operators,  shippers 
associations,  container  operations,  and  the  like". 


SECTION  4 

Issue: 

Definition  of  "Goods"  is  not  consistent  for  all  modes  (S.4) 
Concern: 

Only  Part  III  Rail  expands  the  definition  of  "Goods"  by  the  definition  of 
"Traffic".  Both  Air  and  Truck  are  moving  containers  on  Freight  All  Kinds 
rates,  in  effect  making  the  container  a  commodity  or  "good". 

Recommendation: 

Amend  definition  of  "Goods"  in  Section  4  to  cover  intermodal  equipment, 
by  adding  the  underlined  words. 

"goods"  includes  intermodal  equipment,  rolling  stock  and  mail. 


SECTION  20 


Issue: 

Regional  presence  of  the  National  Transportation  Agency  (S.20). 
Concern: 

Many  of  the  aspects  of  Canadian  transportation  are  regional  in  nature. 
By  example,  most  rail  ton-miles  are  generated  in  western  Canada.  Thus, 
to  carry  through  on  the  principle  of  orientation  to  facilitating 
solutions  to  problems  of  shippers  and  carriers,  the  rail  division  of  the 
National  Transportation  Agency  would  appropriately  be  located  where  most 
of  the  activity  occurs.  Both  shippers  and  carriers  would  be  better 
served  by  an  Agency  which  is  accessible  and  possesses  the  necessary 
authority  to  render  decisions. 

Recommendation: 

Legislation  should  clearly  state  that  the  Agency  should  develop  a 
regional  presence  with  autonomy  in  regional  issues. 

To  accomplish  this  it  is  suggested  that  Section  20  be  amended  by  adding 
two  new  paragraphs  reading 

"The  Governor  in  Council ,  upon  the  recommendation  of  the  Minister, 
may  establish  at  any  place  or  places  in  Canada  such  office  or 
offices  as  are  required  for  the  Agency." 

and 

"In  this  respect  there  shall  be  regional  offices  in  which  shall  be 
headquartered  a  quorum  of  members  with  responsibility  for  hearing 
issues  pertaining  to  that  region  and  authority  to  reach  decisions." 


SECTION  36 


Issue: 

Wording  of  Section  36  regarding  appearances  before  the  Agency  overlooks 
involvement  of  interested  groups  representative  of  air  passengers 
(S.36)(2). 

Concern: 

In  this  Section  there  are  two  concerns.  One  is  that  representatives  of 
air  passengers  not  be  denied  opportunity  to  make  representations  before 
the  Agency.    The  other  is  that  not  all  activities  are  "hearings". 

Recommendation: 

Section  36(2)  be  amended  to  broaden  parties  allowed  to  appeal;  and  alter 
"hearings"  to  "proceedings". 

Amend  Section  36(2)  by  eliminating  the  word  "hearing"  and  inserting  words 
as  underlined  (***  indicates  word(s)  eliminated),  making  it  read 

"(2)  At  any  ***  proceeding  of  the  Agency  for  the  purpose  of  making 
any  order  or  giving  any  direction,  leave,  sanction  or  approval  in 
respect  of  any  matter  under  the  jurisdiction  of  the  Agency,  the 
Agency  may,  notwithstanding  any  provision  of  the  Railway  Act,  the 
National  Energy  Board  Act  or  this  Act,  permit  the  representative  or 
agent  of  any  provincial  or  municipal  government  or  any  association 
or  other  body  representing  the  interests  of  shippers  or  passengers 
in  Canada  to  appear  and  be  heard  before  the  Agency." 


SECTION  41 

Issue: 

Review  of  Agency  decisions  and  orders  (S.41) 
Concern: 

Review  or  rehearing  of  a  topic  by  the  Agency  members  that  made  the 
original  decision  may  be  counter  productive  to  recognition  of  the  value 
of  new  information. 

Recommendation: 

Amend  legislation  to  require  that  the  review  be  done  by  a  panel  made  up 
of  different  members. 

This  can  be  accomplished  by  adding   another  paragraph  to  S.41  reading 

"Such  review  or  rehearing  will  be  referred  to  a  panel  of  different 
agency  members" 


SECTION  48 


Issue: 

Agency  may  convert  a  request  for  Final  Offer  Arbitration  into  a  Public 
Interest  Investigation  (S.48  (3)(b)). 

Concern: 

Section  48(3) (b)  permits  the  Agency  to  convert  an  arbitration  request  to 
a  request  for  action  under  Section  59  in  the  event  of  significant  public 
interest.  On  this  basis,  it  may  be  argued  that  large  shippers  may  be 
denied  access  to  final -offer  arbitration.  The  railway  may  argue  in  a 
dispute  that  since  the  shipper  provides  a  high  level  of  revenue  which  may 
be  significantly  reduced  by  arbitration,  its  long  term  viability  as  a 
railway  could  be  jeopardized.  As  such  the  railway  may  further  argue  that 
it  is  a  matter  of  public  interest  since  service  might  be  denied  or 
degraded  to  other  shippers. 

No  one  shipper  large  or  small  should  bear  responsibility  for  railway 
viability.  Railway  viability  is  a  system  problem  and  should  not  be 
considered  when  a  shipper  and  a  carrier  are  looking  for  resolution  of  a 

specific  rate  dispute. 

In  addition,  it  will  be  recognized  that  no  arbitration  proceeding  will  be 
dealing  with  the  whole  rate,  but  with  an  incremental  portion.  No 
individual  shipper,  of  any  size,  pays  more  than  a  small  portion  of  any 

carrier's  total  revenue. 

The  choice  of  mechanisms  for  dispute  resolution  should  rest  completely 
with  the  parties.  They  make  this  choice  on  many  factors,  not  the  least 
of  which  is  cost.  An  enforced  substitution  of  a  higher  cost  option  could 
cause  a  shipper  to  withdraw,  which  may  become,  in  effect,  a  denial  of 
access. 

Recommendation: 


It  is  our  recommendation  that  Section  48  3(b)  should  be  deleted. 


SECTIONS  48  AND  49 


Issue: 

Choice  of  arbitrator  (S.48  2(d),  S.49(l)(a)  &  (b)) 
Concern: 

The  direction  of  the  legislation  is  to  produce  industry /carrier  developed 
solutions.  The  legislation  presently  restricts  arbitrators  to  those  on 
the  approved  list,  and,  should  they  not  be  available,  places  the 
authority  with  the  Agency  to  choose  a  replacement.  To  support  the 
principle  that  this  activity  must  proceed  to  the  greatest  extent  possible 
under  agreement  between  the  parties,  the  parties  should  be  able  to  choose 
any  arbitrator  on  whom  they  can  agree.  If  the  chosen  arbitrator  is 
unavailable,  the  parties  should  be  asked  for  their  opinion  as  to  how  to 
proceed.  At  that  point,  the  case  either  waits  for  the  chosen  arbitrator, 
or  the  parties  choose  another  arbitrator,  or  the  Agency  chooses  from  the 
approved  list. 

Recommendation: 

Amend  Section  48(2)  (a)  by  the  addition  of  the  words  underlined 

"(a)  the  chosen  arbitrator,  if  any,  referred  to  in  paragraph 
48(2) (d),  if  that  arbitrator  is  available  to  conduct  the 
arbitration;  or  if  such  arbitrator  is  now,  in  the  opinion  of  the 
parties  unavailable,  such  other  arbitrator  that  the  parties  may 
agree  upon,  or 

Amend  Section  48  (2)(d)  by  eliminating  the  words  "chosen  from  the  list  of 
arbitrators  referred  to  in  Section  56"  which  leaves  the  Section  to  read 
as  follows  (***  indicates  word(s)  deleted) 

"(d)  the  name  of  the  arbitrator,  if  any,  ***  that  the  shipper  and 
the  carrier  have  agreed  should  conduct  the  arbitration." 

and  amend  Section  49  (l)(b)  by  deleting  the  word  "Agency"  and  adding  the 
(word(s)  underlined:  (***  indicates  word(s)  deleted). 

"(b)  where  no  arbitrator  is  chosen  as  described  in  paragraph  (a)  or 
the  arbitrator  so  chosen  is,  in  the  opinion  of  the  ***  parties, 
unavailable  to  conduct  the  arbitration,  such  other  arbitrator, 
chosen  by  the  Agency  from  the  list  of  arbitrators  referred  to  in 
section  56,  as  the  Agency  determines  is  appropriate  and  available  to 
conduct  the  arbitration." 


SECTIONS  48  AND  51 


Issue: 

Documentation  in  support  of  Final  Offer  Arbitration  (S. 48(2) (a)  &  (b)  and 
S.51(l)). 

Concern: 

It  is  our  concern  that  decisions  be  reached  in  the  shipper/carrier 
negotiation  process,  with  arbitration  only  occurring  in  very  extreme 
cases.  It  could  also  be  that  the  process  would  be  slowed  by  attempts  to 
expand  the   information  base.     The  amendment,   from  C-126   to  C-18,  in 

Section  51  to  allow  parties  to  agree  to  limit  information  is  a  good  one. 

It  is  our  opinion  it  should  be  a  basic  principle  that  the  shipper  and 
carrier  exhaust  the  negotiation  process  before  the  shipper  asks  for  Final 
Offer  Arbitration.  This  should  mean  that  all  information  supporting 
their  respective  positions  has  been  presented  and  explored,  either 
because  it  was  explained  as  part  of  the  negotiation  presentation,  or  as 
elicited  by  questions  for  clarification.  This  information  should  become 
part  of  the  submission,  and  no  new  information  should  be  admissible. 
However,  it  can  be  anticipated  that  the  arbitrator  may  want  some 
additional  clarification  from  either  party.  Should  this  be  the  case,  a 
request  can  be  directed  by  the  arbitrator  to  either  party,  for 
explanation  or  clarification  of  any  item,  but  not  allowing  addition  of 
new  supporting  material. 

Such  request  should  be  directed  to  whichever  party  the  arbitrator  wishes, 
but  a  copy  should  be  sent  to  the  other  party.  The  reply  should  also  be 
copied  to  that  other  party,  who  should  have  the  right  of  comment.  Reply 
and  comment  to  be  final,  with  no  serial  debate. 

This  process  makes  the  definition  of  final  offer  in  Section  52  redundant, 
so  we  also  recommend  that  part  of  the  legislation  be  amended  so  that  the 
carrier  final  offer  is  the  last  written  offer  made  to  the  shipper  prior 
to  the  submission  made  in  accordance  with  Section  48. 

To  accomplish  this  we  recommend  the  following  changes. 

Recommendation: 

Amend  Section  48(2) (a)  and  48(2)(b)  to  read,  (underlined  words  added). 

"(2)  A  copy  of  a  submission  to  the  Agency  under  subsection  (1)  should 
be  served  on  the  carrier  by  the  shipper  and  the  submission  shall 
contain 

(a)  the  final  offer  of  the  shipper  to  the  carrier  in  the  matter 
including  all  support  documentation  sent  to  the  carrier, 

(b)  the  last  offer  received  by  the  shipper  from  the  carrier  in  the 
matter  including  all  support  documentation  provided  by  the  carrier; 


51.(1)  The  arbitrator  shall,  in  conducting  a  final  offer  arbitration 
between  a  shipper  and  a  carrier,  have  regard  to  the  information 
provided  to  the  arbitrator  by  the  parties  in  support  of  their  final 
offers  and,  ***  except  for  the  areas  in  which  the  parties  have  agreed 
to  limit  the  amount  of  information  to  be  provided  to  the  arbitrator, 
such  ***  clarification  as  is  provided  to  the  arbitrator  by  the 
parties  at  the  request  of  the  arbitrator. 

(2)  In  respect  of  the  supporting  information,  the  submission  by  the 
shipper  shall  include  the  information  supplied  to  the  shipper  by  the 
carrier,  1n  support  of  the  carrier's  final  offer;  and  the  information 
supplied  to  the  carrier  by  the  shipper  in  support  of  the  shIppePT 
final  offer.  Should  the  shipper's  submission  inadvertently  omit 
carrier  support  documentation,  the  carrier  may  supply  missing 
documents  directly  to  the  arbitrator  with  a  copy  to  the  shipper,  llo" 
information  which  has  not  been  previously  exchanged  between  fFie 
parties  will  be  accepted  by  the  arbitrator. 

(3)  In  respect  of  the  request  by  the  arbitrator  for  clarification, 
this  shall  only  apply  to  clarification  of  information  already 
submitted.  A  copy  of  the  request  of  the  arbitrator  to  either  par"^ 
will  be  sent  to  the  other  party,  as  will  a  copy  of  the  y^eply*  Should 
the  second  party  wish  to  comment  on  the  y^eply*  one  written  comme"nT 
will  5e  accepted  By  tFe  arbitrator.  Ro  further  exchanges  to  Be 
allowed."   

Amend  Section  52(1 )(b)  by  eliminating  the  words 

"or  such  other  offer  as  the  carrier,  within  ten  days  after  the 
service  referred  to  in  subsection  48(2),  specifies  in  writing  to  the 
shipper  and  the  Agency  as  the  carrier's  final  offer." 

and  leave  it  to  read: 

"(b)  the  carrier  shall  be  the  last  offer  received  by  the  shipper  from 
the  carrier  as  set  out  in  the  submission  to  the  Agency  under 
subsection  48(1 )." 


SECTION  51 


Issue: 

Factors  to  be  considered  by  arbitrator  in  Final  Offer  Arbitration 
((S.51(2). 

Concern: 

Section  51  provides  a  number  of  factors  and  considerations  which  the 
arbitrator    should    "have    regard    to"    in    conducting    a    Final  Offer 

Arbitration. 

Some  of  the  factors  shown  do  not  fulfil  the  principle  that  the 
arbitration  should  focus  on  the  product  and  market  in  question,  that  is, 
the  private  interest  being  arbitrated. 

The  suggested  rewording  of  the  section  is  as  follows: 

(a)  In  the  opening  paragraph  of  Section  51(2)  the  arbitrator  is 
cautioned  to  have  regard  to  "whether  there  is  available  to  the 
shipper,  an  alternative,  effective,  adequate  and  competitive  means 
of  transporting  the  goods  to  which  the  matter  relates. 

This  seems  to  place  undue  emphasis  on  a  factor,  availability  of 
another  carrier.  The  presence  of  two  carriers  is  no  assurance  that 
competition  will  occur.  Furthermore  this  still  does  not  prevent  a 
carrier  from  making  a  mistake  in  judgment,  for  which  the  shipper 
might  wish  to  seek  arbitration. 

To  remove  the  undue  emphasis  on  this  factor  we  recommend  the  words 
be  moved  into  a  subordinate  clause. 

(b)  In  another  vein,  we  would  like  to  strike  a  balance  between 
recognition  of  the  mutuality  of  efforts  involved  in  improved 
productivity.  We  are  referring  to  Section  51(2)(a)  which  refers  to 
carrier  activities  and  (b)  which  lays  emphasis  on  potential 
efficiencies  instituted  by  the  shipper. 

The  recommended  wording  attempts  to  bring  these  together. 

(c)  In  Section  51  (2)(c),  the  concept  of  profitability  is  introduced, 
which,  in  transport,  is  very  difficult  to  measure  for  an  individual 
commodity  due  to  the  preponderence  of  joint  and  common  costs.  For  a 
railway,  which  is  illustrative  of  other  carriers,  profit  is  included 
in  measures  of  cost  as  a  component  of  cost  of  capital.  Specific 
determination  of  profitability  for  an  individual  movement  will  be 
difficult  to  achieve.  Railways  themselves  use  the  concept  of 
"contribution"  (which  is  the  excess  of  the  freight  rate  over  the 
economically  defined  variable  cost)  to  establish  a  comparison 
between  commodities. 


We  suggest  that  it  is  better  to  work  with  the  concept  of 
contribution. 

(d)  Preservation  of  the  economic  viability  of  the  carrier  and  shipper  as 
contained  in  (d)  is  very  broad  and  potentially  harmful.  For 
example,  under  any  condition  where  the  rail  carrier  is,  on  the 
whole,  less  than  revenue  adequate,  the  criterion  could  cause  the 
rejection  of  any  Final  offer  Arbitration  case  on  the  basis  that  the 
railway  cannot  be  viable  in  the  long  term  without  revenue  adequacy. 
Obviously  acceptance  of  a  lower  rate  proposed  by  the  shipper  could 
be  categorized  as  damaging  to  the  carrier's  economic  viability. 

One  of  the  major  problems  of  the  question  of  carrier  viability  is 
that  there  are  significant  measurement  difficulties.  Such 
difficulties  are  well  illustrated  by  problems  experienced  in  the 
United  States  in  defining  and  measuring  railroad  revenue  adequacy. 
The  criteria  they  use  results  in  no  railroad  being  found  "revenue 
adequate". 

Similarly  shipper  viability  is  also  generally  dependent  on  factors 
which  extend  far  beyond  the  production  of  any  traffic  involved  in 
the  specific  movement  likely  to  be  in  question.  This  also  picks  up 
the  sense  of  section  51 (2) (g). 

Extreme  care  should  be  taken  in  introducing  broad  viability  concerns 
to  the  question  of  arbitrating  a  specific  dispute.  Again,  alternate 
wording  is  suggested  which  may  limit  concerns  to  that  of  the  case 
being  arbitrated,  and  allows  paragraphs  (d)  and  (g)  to  be  deleted. 

Recommendation: 

Amend  Section  51(2)  to  read  as  follows  (underlined  words  are  additions; 
***  indicates  word(s)  deleted). 

"51.(2)  Unless  the  parties  otherwise  agree,  in  rendering  a  decision, 
the  arbitrator  shall  have  regard  to  ***  all  considerations  that 
appear  to  the  arbitrator  to  be  relevant  to  the  matter,  including 
such  of  the  following  factors  as  are  relevant: 

(a)  changes  in  the  cost  of  providing  the  transportation  service  to 
which  the  matter  relates,  ***  including  consideration  of  the  impact 
of  efficiencies  instituted  in  provision  of  this  service  either  by 
tFTe  shipper  or  the  carrier. 

(b)  the  ***  contribution  to  constant  costs  to  the  carrier  from  the 
transportation  oT  tFie  goods  to  which  the  matter  relates  in 
comparison  with  the  carrier's  ***  contribution  to  constant  costs 
from  the  transportation  of  other  goodsT""^ 

(c)  the  ability  of  the  shipper  to  compete  in  respect  of  the  traffic 
in  question,  having  regard  to  its  long  term  economic  costs  and  to 


the  national  and  international  market  conditions  that  pertain  to  the 
goods  to  which  the  matter  relates. 

(d)  Old  (d)  deleted 

(d)  the  quality  of  the  carrier's  transportation  service  to  which  the 
matter  relates; 

(e)  the  shipping  practices  of  the  shipper  in  connection  with  the 
transportation  service  to  which  the  matter  relates,  and  the  effect 
of  those  practices  on  the  carrier's  operations;  and 

(old  (e)  becomes  (d),  old  (f)  becomes  (e)). 

(f)  whether  there  is  available  to  the  shipper  an  alternative, 
effective,  adequate  and  competitive  means  of  transporting  the  goods 
to  which  the  matter  relates." 

(g)  (old  (g)  deleted) 


SECTION  52 


Issue: 

Period  of  application  of  arbitration  decision  (S52)(2)(c) 
Concern: 

Issues  brought  to  arbitration  may  involve  a  period  longer  than  the 
maximum  presently  provided  in  the  legislation.  For  example  a  unit  train 
rate  may  be  made  for  multiple  years,  with  an  escalation  clause  -  or  the 
escalation  clause  issue  may  be  the  topic  of  arbitration. 

Recommendation: 

Amend  legislation  to  allow  the  arbitration  decision  to  reflect  the  time 
requirement  of  the  issue  at  hand,  with  the  provision  that  parties  can 
agree  otherwise. 

The  wording  below  (underlined  added,  ***  indicates  word(s)  deleted) 
should  accomplish  this  recommendation: 

"(c)  unless  the  parties  otherwise  agree,  be  rendered  so  as  to  be 
applicable  in  respect  of  the  parties  to  the  arbitration  for  a  period 
of  one  year  or  such  ***  other  period  as  may  be  appropriate,  having 
regard  to  the  negotiations  between  the  parties  that  preceded  the 
arbitration." 


SECTION  53 


Issue: 

Sharing  of  cost  of  arbitration  (S.53). 
Concern: 

Section  53(1 )  provides  that  the  Agency  may  fix  the  fee  to  be  paid  to  an 
arbitrator  for  costs  and  services  in  an  arbitration  proceeding  and  that 
each  party  shall  share  in  the  payment  of  these  fees  in  equal  amounts. 
The  assessment  of  fees  in  this  matter  may  deter  the  small  shipper  from 
using  the  arbitration  process  because  of  the  costs.  The  complaint  with 
the  current  Section  23  public  interest  provision  of  the  National 
Transportation  Act  is  that  it  was  too  costly  for  some  shippers  to  use. 
Assessment  of  fees  for  final -offer  arbitration  may  produce  the  same 
problem.  Insofar  as  "frivolous"  applications  are  concerned,  for  the 
small  shipper,  time  and  cost  of  preparation  will  still  be  a  deterrent. 

Recommendation: 

It  is  recommended  that  Section  53  be  amended  by  the  addition  of  the 
underlined  words,  to  allow  the  Agency  to  adjust  or  waive  the  assessment 
of  fees  to  a  shipper  where  the  situation  may  warrant  it.  The  adjustment 
or  waiving  of  fees  could  be  based  on  shipper  size  with  considerations 
such  as  traffic  volume  at  issue  or  in  total,  or  the  annual  sales  of  the 
particular  shipper. 

"53(1)  The  Agency  may  fix  the  fee  to  be  paid  to  an  arbitrator  for 
the  costs  of  and  the  services  provided  by  the  arbitrator  in  the 
final  offer  arbitration  proceedings  and,  subject  to  subsection  (2), 
each  party  to  the  arbitration  shall  share  in  the  payment  of  the  fee 
in  equal  amounts,  whether  or  not  the  proceedings  are  terminated 
pursuant  to  section  55. 

In  fixing  the  fee  the  Agency  may  exercise  its  discretion  as  to  the 
specific  amount  to  be  passed  to  the  parties. 

(2)  A  party  who  requests  reasons  in  writing  for  the  decision  of  the 
arbitrator  pursuant  to  subsection  52(4)  shall  pay  the  cost  of  the 
preparation  of  the  reasons." 


SECTION  59 

Issue: 

Provincial  government  right  to  request  Investigative  Action  in  the  Public 
Interest.  (S.59(2) 

Concern: 

Section  59  has  wide  application  to  various  modes.  Since  a  major  activity 
of  a  province  is  to  ensure  that  the  public  interest  is  protected,  it 
maintains  an  interest  in  all  modes  of  transportation.  Where  necessary 
this  includes  broad  investigation  as  may  occur  under  Section  59.  It  is 
our  concern  that  the  present  wording  of  Section  59(2),  may  not  permit 
provincial  initiation  of  action. 

Recommendation: 

The  legislation  be  amended  to  permit  a  province  to  request  the  National 
Transportation  Agency  to  initiate  action  under  Section  59. 

Amending  Section  59(2)  to  read  as  below  (underlined  words,  added)  should 
accomplish  this 

"(2)  Where  a  person  or  provincial  or  municipal  government  has 
reason  to  believe 

(a)  That  the  effect  of  any  rate  established  by  a  carrier  or 
carriers,  or 

(b)  That  any  act  or  omission  of  a  carrier,  or  of  any  two  or  more 
carriers." 
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SECTION  71 


Issue: 

Air  services  crossing  the  "demarcation  line"  (Section  71.(2)). 


Concern: 

In  order  to  maintain  stability  in  northern  markets,  the  Bill  creates  a 
northern  zone  in  which  only  carriers  with  northern  licences  are  permitted  to 
operate.  Users  in  the  southern  zone  are  thereby  prohibited  from  using  a 
locally  based  carrier  for  their  shipments/trips  across  the  "demarcation  line" 
-  unless  the  local  carrier  also  has  a  northern  licence.  This  discriminates 
against  users  in  the  southern  zone  as  most  often  local  carriers  will  be  best 
situated  to  economically  and  efficiently  satisfy  the  southern  users'  needs. 

Alberta  believes  that  this  discrimination  can  be  eliminated  without  impairing 
the  stability  of  northern  markets  by  permitting  limited  charter  operations  by 
southern  licenced  carriers  in  the  northern  zone.  Alberta  would  permit  any 
carrier  with  a  southern  licence  to  carry  passengers,  goods  or  both  on  charter 
flights  between  a  southern  and  northern  point,  or  between  two  northern  points 
in  the  following  situations: 

1.  Passengers  or  goods  are  taken  on  board  an  aircraft  at  a  point  in  southern 
Canada  and  transported  to  a  point  in  northern  Canada. 

2.  If  the  passengers  or  goods  are  undertaking  a  return  journey  between  a 
southern  and  northern  point,  the  first  point  of  enplanement  must  be  at  a 
point  in  southern  Canada. 

3.  In  either  (1)  or  (2)  above,  the  passengers  or  goods  could  be  deplaned  and 
then  reenplaned  at  a  northern  point,  and  carried  to  a  different  northern 
point,  provided  that  the  same  southern  based  carrier  provided  the  service 
on  each  journey  sector. 


Recommendation: 

Amend  71. (2) (a)  by  adding  the  underlined  words: 

(a)  holds  a  domestic  licence  issued  under  subsection  72.(2)  in  respect  of 
the  points  or  point;  or  in  respect  of  all  flights  not  operated  pursuant  to 
a  published  schedule  the  person  holds  a  domestic  licence  Issued  under 
subsection  72.(1)  and  the  passenger(s)  or  good(s)  to  be  carried  weref 

(i)  in  respect  of  a  one-way  journey  or  the  outbound  leg  of  a  return 
journey  enplaned  at  a  point  not  within  the  designated  area,  or 

(ii)  in  respect  of  the  inbound  leg  of  a  return  journey,  had  previously 
been  enplaned  by  the  person  on  the  outbound  leg  of  the  return  journey 
at  a  point  not  within  the  designated  area.  ~~ 


Issue: 

Northern  operators  in  southern  zone  (Section  72.(2)). 


SECTION  72 


Concern: 

In  order  to  obtain  a  licence  to  operate  in  the  northern  zone,  subsection 
72.(2)  requires  the  applicant  to  satisfy  all  the  criteria  to  operate  in  the 
southern  zone,  plus  satisfy  the  "reverse  onus"  test.  Since  the  successful 
applicant  in  the  northern  zone  has  met  all  the  criteria  necessary  to  obtain  a 
licence  in  the  southern  zone.  Alberta  believes  that  licences  to  operate  in  the 
northern  zone  should  automatically  include  authority  to  operate  in  the 
southern  zone. 


Recommendation: 

Amend  section  72.(2)  by  adding  the  underlined  words: 

On  application  to  the  Agency  and  on  payment  of  the  appropriate  fee,  the 
Agency  shall  issue  a  domestic  licence  to  the  applicant  that  permits  the 
applicant  to  operate  a  domestic  service  in  the  area  south  of  the 
designated  area  and  to  operate  a  domestic  service  using  f i xed  wing 
aircraft  between  points  or  to  or  from  any  point  in  the  designated  area 
if  .  .  . 


SECTION  72 


Issue: 

Application  requirements  (Section  72.(2)). 


Concern: 

The  current  wording  of  subsection  72.(2)  requires  the  applicant  to  have  a 
Canadian  aviation  document  and  proof  of  insurability  prior  to  the  Agency 
rendering  its  "reverse  onus"  ruling.  This  means  the  applicant  is  being 
required  to  make  investments  even  though  the  Agency  might  deny  its  application 
as  a  consequence  of  the  "reverse  onus"  test.  To  eliminate  this  potentially 
inequitable  situation.  Alberta  believes  that  the  Agency  decision  on  the 
"reverse  onus"  test  should  be  rendered  prior  to  the  applicant  being  required 
to  demonstrate  compliance  with  the  other  criteria. 


Recommendation: 

Amend  subsection  (a)  by  incorporating  clause  (i)  into  the  main  body  of  (a), 
deleting  clauses  (ii)  and  (iii),  adding  the  word  "and"  at  the  end  of 
subsection  (b),  and  adding  a  new  subsection  (c)  as  follows: 

(c)  subsequent  to  Agency  approval  pursuant  to  subsection  72. (2) (b)  the 
applicant  establishes  to  the  satisfaction  of  the  Agency  that  the  applicant 

(i)  holds  a  Canadian  aviation  document  in  respect  of  the  service  to  be 
provided  under  the  licence,  and 

(ii)  has  prescribed  liability  insurance  coverage  or  evidence  of  such 
insurability  in  respect  of  the  service  to  be  provided  under  the 
licence. 

As  a  consequence  of  these  changes,  section  73  must  also  be  amended  by  deleting 
the  reference  to  subsection  72.(2)(a)(i)  and  replacing  it  with  a  reference  to 
subsection  72. (2) (a). 


SECTION  72 


Issue: 

Weighting  of  user  concerns  in  determining  "reverse  onus"  (Section  72). 


Concern: 

Subsection  72.(2)(b)  requires  the  Agency  to  determine  whether  the  applied  for 
domestic  service  will  lead  "to  a  significant  decrease  or  instability  in  the 
level  of  domestic  service  provided  between  points  or  to  or  from  any  point  in 
the  designated  area."  It  is  Alberta's  view  that  in  rendering  this  "reverse 
onus"  test,  the  Agency  should  be  primarily  guided  by  the  views  of  the  affected 
communities.  This  will  ensure  that  even  in  the  regulated  zone  the  legislation 
will  function  to  the  overall  benefit  of  the  users. 


Recommendation: 

Add  a  new  subsection  72.(3)  and  renumber  subsections  72.(3)  -  72.(5): 

72.(3)  Where  an  objection  is  made  pursuant  to  subsection  72. (2) (b),  the 
Agency  shall  give  primary  importance  to  the  views  expressed  by  the  local 
communities  in  assessing  whether  the  issuance  of  the  licence  would  lead  to 
a  significant  decrease  or  instability  in  the  level  of  domestic  service 
provided  between  points  or  to  or  from  any  point  in  the  designated  area. 


SECTION  76 

Issue: 

Advance  notice  of  market  exit  (Section  76). 


Concern: 

It  is  Alberta's  position  that  air  carriers  require  flexibility  to  respond  to 
changing  market  conditions,  and  yet  users  also  have  a  need  for  advance  notice 
where  the  withdrawal  results  in  the  loss  at  a  specific  point  of  all  scheduled 
air  service,  or  the  reduction  in  scheduled  service  to  less  than  once  per 
week.  Alberta  advocates  that  barriers  to  exit  should  be  eliminated  except  in 
those  situations  where  the  carrier's  exit  would  leave  a  community  with  no 
scheduled  service,  or  scheduled  service  that  is  offered  less  than  once  per 
week. 


Recommendation: 

Add  the  underlined  words  to  section  76: 

76.  Where  a  domestic  service  offering  scheduled  service  has  been  provided 
to  or  from  a  point  not  less  than  once  a  week  during  any  period  of  six 
months  or  more  and  the  licensee  for  the  service  proposes 

(a)  to  discontinue  the  service,  or 

(b)  to  reduce  the  frequency  of  the  service  to  less  than  one  flight  per 
week, 

and  where  (a)  or  (b)  will  result  in  the  termination  of  all  scheduled 
service  at  the  point  or  the  reduction  of  scheduled  service  at  the  point  To 
less  than  one  flight  per  week,  the  licensee  shall  give  notice  of  the 
proposal  in  prescribed  form  and  manner  to  such  persons  as  are  prescribed 
and  shall  not  implement  the  proposal  until  the  expiration  of  sixty  days 
after  the  notice  is  given  or  until  the  expiration  of  such  shorter  period 
as  may  be  prescribed  or  as  the  Agency  may,  on  application  by  the  licensee, 
by  order  specify. 


SECTION  79 


Issue: 

Confidential  contracts  (Section  79.(2)). 


Concern: 

Alberta  is  supportive  of  providing  both  airlines  and  users  with  the 
flexibility  to  enter  into  confidential  contracts.  This  flexibility  can  be 
especially  important  in  the  development  of  tourism  markets  by  allowing  the 
airlines  and  tourism  industry  to  develop  innovative  methods  of  risk  sharing  in 
new  markets.  At  the  same  time,  the  province  considers  it  important,  in  the 
interest  of  maintaining  and  promoting  competition,  that  the  public  has  access 
to  general  information  regarding  the  terms  and  conditions  of  confidential 
contracts.  Alberta  therefore  proposes  that  the  provisions  pertaining  to 
confidential  contracts  contained  within  Part  III  of  this  Bill  be  included  in 
this  section. 


Recommendation: 

Delete  79.(2)  and  replace  it  with  the  following  subsections: 

79.(2)  A  confidential  contract  shall  be  in  writing  and  shall  be  filed  by 
the  holder  of  a  domestic  licence  with  the  Agency  within  fifteen  days  after 
the  date  on  which  it  is  entered  into. 

(3)  A  summary  of  a  confidential  contract  containing  prescribed 
non-confidential  information  shall,  within  fifteen  days  after  the  date  on 
which  the  contract  is  entered  into,  be  published  by  the  holder  of  a 
domestic  licence  in  accordance  with  the  procedure  for  publication  of 
tariffs  described  in  subsection  83(1 )(a)  and  (b). 

(4)  The  Agency  may,  with  the  approval  of  the  Governor  in  Council,  make 
regulations  prescribing  the  information  or  classes  of  information  to  be 
considered  non-confidential  for  the  purposes  of  subsection  (3). 

(5)  Neither  the  Agency  nor  any  member,  officer  and  employee  of  the 
Agency  shall  disclose  any  information  contained  in  a  confidential  contract 
that  is  not  contained  in  a  summary  published  pursuant  to  subsection  (3)  to 
any  person  who  is  not  a  party  to  the  contract. 

(6)  Notwithstanding  anything  in  this  Act,  no  party  to  a  confidential 
contract  is  entitled  to  request  an  investigation  under  section  59  of  a 
matter  that  is  governed  by  the  confidential  contract,  or  submit  to  the 
Agency  for  final  offer  arbitration  under  section  48  such  a  matter,  without 
the  consent  of  all  the  parties  to  the  confidential  contract. 


SECTION  80 


Issue: 

Regulatory  control  over  fares  (Section  80). 


Concern: 

Section  80  1s  an  attempt  to  provide  safeguards  against  unreasonable  fares  and 
fare  increases.  Alberta  is  concerned  that  the  safeguards  provided  by  this 
section  may  be  ineffective,  especially  in  the  non-designated  zone.  This 
viewpoint  has  been  reached  in  consideration  of  the  following  points: 

1.  Historical  experience  reveals  that  in  a  fully  regulated  environment,  the 
C.T.C.  found  it  difficult  to  assess  the  reasonableness  of  fare  increases. 
In  an  environment  with  much  less  regulation,  this  assessment  becomes  even 
more  difficult. 

2.  The  statement  of  National  Transportation  Policy  (subsection  3.(l)(g)(i)) 
specifically  permits  airlines  to  adjust  fares  on  the  basis  of  market 
characteristics.  This  flexibility  provides  no  base  criteria  for 
determining  whether  a  fare  Increase  or  fare  level  is  unreasonable. 

3.  Section  80  is  only  applicable  to  one  type  of  fare,  that  which  is  commonly 
referred  to  as  the  economy  fare.  However,  many  domestic  passengers  find 
other  fare  types  to  be  best  suited  to  their  requirements.  These 
passengers  would  not  be  protected  by  this  section  as  nothing  within  it 
prevents  airlines  from  Increasing  other  fares.  By  excluding  these  other 
fare  types,  the  legislation  actually  fosters  the  notion  that  passengers 
travelling  at  other  than  the  economy  fare  are  incremental  in  nature  and 
need  not  be  protected. 

Alberta  is  also  concerned  that  implementation  of  this  fare  review  mechanism 
will  require  an  inordinate  share  of  the  Agency's  resources.  With  the 
government  having  limited  resources  to  draw  upon.  Alberta  suggests  that 
careful  consideration  be  given  to  allocating  scarce  resources  to  safety 
enforcement  rather  than  a  program  of  questionable  effectiveness. 


Recommendation: 

Alberta  recommends  that  this  section  be  reworded  to  provide  effective 
safeguards  for  all  domestic  passengers. 

If  section  80  is  successfully  reworded  to  provide  effective  safeguards  for  all 
domestic  passengers,  then  Alberta  supports  the  need  for  a  time  limit  on  the 
Agency  review. 


SECTIONS  83  AND  84 


Issue: 

Publication  of  tariffs  (Section  83  -  84). 


Concern: 

In  order  to  facilitate  the  review  of  this  legislation,  a  copy  of  each 
published  tariff  should  be  filed  with  the  Agency,  and  the  Agency,  not  the 
carrier,  should  be  specifically  charged  with  the  responsibility  of  maintaining 
a  historical  record  of  tariffs.  This  historical  record  should  be  maintained 
for  at  least  five  years,  and  not  the  three  years  provided  for  in  this 
legislation,  so  as  to  better  facilitate  the  review  of  this  legislation. 

The  adoption  of  Alberta's  position  that  all  fare  types  are  equally  important 
would  eliminate  the  requirement  to  specifically  identify  the  basic  fare  in 
published  tariffs. 

Alberta  also  believes  that  it  is  in  each  carrier's  best  interests  to  provide 
information  within  its  tariffs  that  will  allow  the  travel  industry  and 
consumers  to  fully  understand  the  tariffs.  To  regulate  this  information  can 
increase  carrier  costs  and  reduce  innovation.  In  the  interest  of  providing 
carriers  with  the  freedom  to  manage,  the  province  sees  no  requirement  for 
giving  the  Agency  the  stated  powers. 


Recommendation: 

Delete  83(1 )(b)  and  (c)  and  replace  with  the  following: 

(b)  provide  a  copy  to  the  Agency  of  all  the  tariffs  for  the  domestic 
service  offered  by  the  licensee;  and 

(c)  the  Agency  shall  retain  a  record  of  all  tariffs  for  domestic  service 
for  a  period  of  not  less  than  five  years  after  the  tariffs  have  ceased  to 
have  effect. 


Delete  Section  84. 


SECTION  85 


Issue: 

Subsidies  for  essential  air  services  (Section  85). 


Concern: 

Although  most  communities  in  Alberta  have  access  to  a  variety  of  year  round 
transportation  alternatives,  some  are  severely  restricted  in  both  their  choice 
of  transportation  and  their  availability. 

For  these  communities,  air  transportation  may  be  the  only  practical  means  for 
personal  transport  year  round  or  during  certain  months. 

Alberta  supports  this  bill's  provision  for  federal  financial  support  to  air 
services  which,  though  considered  essential,  cannot  be  sustained  on  a  purely 
commercial  basis. 


Recommendation: 

Alberta   recommends    that  the  bill    be  amended   to   include   a  more  detailed 

description  of:  a)  the  circumstances  under  which  compensation  for  imposed 
public  duties  will   be  awarded;  b)  the  specific  types  of  domestic  services 

which  will  be  considered;  c)  the  basis  for  determining  appropriate  levels  of 

compensation;  and  d)  the  mechanism  for  administering  and  funding  the 
program(s). 


SECTION  86 


Issue: 

Provincial  participation  in  the  negotiation  of  international  air  agreements 
(Section  86). 


Concern: 

Air  transportation  services  are  an  integral  part  of  Alberta's  economic 
fabric.  Due  to  the  importance  of  this  relationship.  Alberta  believes  it  must 
be  consulted  in  the  process  of  negotiating  international  air  service 
agreements. 

Alberta  urges  the  inclusion  of  a  legislative  obligation  for  the  appropriate 
federal  body  to  consult  with  affected  province (s)  in  the  course  of  formulating 
and  negotiating  international  air  agreements.  This  procedure  is  well 
established  in  other  international  trade  negotiations  for  goods  and  services 
and  is  essential  to  the  achievement  of  Provincial  regional  development 
programs. 


Recommendation: 

Add  a  new  subsection  86.(1),  as  follows,  and  renumber  the  existing  subsections 
86.(1 )  to  86.(4): 

86.(1)  The  Minister  shall  consult  with  the  Provinces  in  respect  of 
negotiations  between  the  Government  of  Canada  and  any  other  government, 
the  purpose  of  which  negotiations  are  to 

(a)  enter  into  an  agreement  to  provide  air  service  between  Canada  and 
any  other  country, 

(b)  to  amend  an  existing  agreement  to  provide  air  service  between 
Canada  and  any  other  country,  and 

(c)  to  enforce  Canada's  rights  under  an  existing  agreement. 


SECTIONS  88  AND  89 


Issue: 

Route  award  process  for  international  licences  (Sections  88  -  89). 


Concern: 

The  Minister  is  currently  responsible  for  choosing  the  Canadian  carrier  that 
will  operate  each  and  every  scheduled  international  route.  In  recognition  of 
the  importance  of  international  scheduled  services  for  regional  development. 
Alberta  believes  that  new  procedures  are  required  for  carrier  selection  on 
these  routes.  In  keeping  with  the  spirit  of  "Freedom  to  Move,"  these  new 
selection  procedures  should  reflect  the  desire  to  create  both  a  more 
competitive  environment  and  one  which  better  reflects  user  needs  and 
objectives.  Alberta  suggests  that  procedures  similar  to  those  now  in  place 
with  respect  to  the  Canada/U.S.A.  Regional,  Local  and  Commuter  Services 
agreement  be  implemented. 

It  should  also  be  recognized  that  Alberta's  proposal  for  provincial 
participation  in  the  negotiation  of  international  air  agreements  may  result  in 
the  negotiation  of  routes  for  Canada  which  no  Canadian  carrier  wishes  to 
serve.  For  example,  this  situation  could  arise  if  a  particular  route  is 
identified  as  having  good  tourist  potential  for  a  specific  region,  but  cannot 
be  efficiently  or  economically  served  by  a  Canadian  airline.  Such  routes  will 
not  be  served  unless  the  legislation  provides  an  opportunity  to  award  the 
route  to  a  non-Canadian  airline.  Therefore,  a  provision  to  award  routes  to 
non-Canadians  will  enhance  competition.  Once  awarded.  Alberta  would  see  these 
routes  operated  by  the  foreign  carrier  for  a  minimum  of  five  years.  If  a 
Canadian  carrier  subsequently  showed  an  interest  in  the  route,  an  amendment  to 
the  applicable  bilateral  agreement  could  be  negotiated  permitting  the  Canadian 
carrier  to  also  enter  the  market.  Alternatively,  the  foreign  carrier  could  be 
supplanted  by  the  Canadian  carrier. 


Recommendation: 

Delete  Sections  88  and  89  and  replace  them  with  the  following: 

88.(1)  On  application  to  the  Agency  and  on  payment  of  the  appropriate 
fee,  the  Agency  shall  issue  a  scheduled  international  licence  to  a 
Canadian  applicant  that  permits  the  applicant  to  operate  an  international 
scheduled  service  between  the  points  named  therein  if 

(a)  the  applicant  establishes  in  the  application  to  the  satisfaction 
of  the  Agency  that  the  applicant  is  a  Canadian, 

(b)  the  Agency  finds  that  the  proposed  service  is  in  the  public 
interest,  and 

(c)  subsequent  to  the  Agency  finding  of  public  interest,  the  applicant 
establishes  to  the  satisfaction  of  the  Agency  that  the  applicant 


SECTIONS  88  AND  89 


(1)  holds  a  Canadian  aviation  document  in  respect  of  the  service 
to  be  provided  under  the  licence,  and 

(ii)  has  prescribed  liability  insurance  coverage  or  evidence  of 
such  insurability  in  respect  of  the  service  to  be  provided  under 
the  licence, 

88.(2)  On  application  to  the  Agency  and  on  payment  of  the  appropriate 
fee,  the  Agency  shall  issue  a  scheduled  international  licence  to  a 
non-Canadian  applicant  that  permits  the  applicant  to  operate  on 
international  scheduled  service  between  the  points  named  therein  if 

(a)  the  applicant  establishes  in  the  application  to  the  satisfaction 
of  the  Agency  that  the  applicant 

(i)  has  been  designated  by  a  foreign  government  or  an  agent 
thereof  to  operate  an  air  service  under  the  terms  of  an  agreement 
or  arrangement  between  that  government  and  the  Government  of 
Canada; 

(ii)  holds,  in  respect  of  the  air  service,  a  document  issued  by  a 
foreign  government  or  an  agent  thereof  that,  in  respect  of  the 
service  to  be  provided  under  the  document,  is  equivalent  to  a 
scheduled  international  licence; 

(iii)  holds  a  Canadian  aviation  document  in  respect  of  the  service 
to  be  provided  under  the  licence;  and 

(iv)  has  prescribed  liability  insurance  coverage  or  evidence  of 
such  insurability;  or 

(b)  the  Agency  is  satisfied  that  no  Canadian  airline  is  prepared  to 
offer  service  between  the  points  named  therein;  the  Agency  finds  that 
the  proposed  service  is  in  the  public  interest;  and  subsequent  to  the 
Agency  finding  of  public  interest,  the  applicant  establishes  to  the 
satisfaction  of  the  Agency  that  the  applicant 

(i)  holds  a  Canadian  Aviation  document  in  respect  of  the  service 
to  be  provided  under  the  licence;  and 

(ii)  has  prescribed  liability  insurance  coverage  or  evidence  of 
such  insurability  in  respect  of  the  service  to  be  provided  under 
the  licence. 

88.  (3)  Licences  awarded  pursuant  to  subsection  (b)  shall  be  subject  to 
review  after  a  minimum  of  five  years. 

89.  In  determining  the  public  interest  pursuant  to  subsection  88.(1  )(b) 
and  88.(2),  the  Agency  shall  give  primary  importance  to  the  views 
expressed  by  the  communities  that  will  be  affected  by  the  proposed  service. 


SECTION  92 


Issue: 

Cancellation  of  international  licences;  "Use  it  or  Lose  it"  (Section  92). 


Concern: 

Because  entry  into  international  scheduled  markets  is  restricted  by 
international  air  agreements,  this  affords  the  authorized  carrier  a 
significant  degree  of  protection.  In  return  for  this  protection.  Alberta 
believes  that  these  carriers'  authority  should  be  subject  to  a  "use  it  or  lose 
it"  provision.  Therefore,  Alberta  believes  that  the  Agency  should  only  have 
the  power  to  cancel  international  scheduled  licences,  not  suspend  them. 

Alberta  also  strongly  believes  that  inadequate  use  of  the  authority  should  be 
grounds  for  cancelling  an  international  scheduled  licence.  Inclusion  of 
inadequate  use  sends  a  clear  message  to  the  designated  carrier  that,  in  return 
for  restricting  entry,  the  carrier  accepts  an  obligation  to  provide  adequate 
service  to  the  public.  If  the  carrier  fails  to  do  so,  it  risks  losing  the 
authority  to  a  carrier  that  is  prepared  to  provide  better  service.  In 
assessing  the  adequacy  of  the  service,  the  Agency  should  give  primary  weight 
to  the  views  of  the  affected  communities. 

Where  the  Agency  cancels  an  international  scheduled  authority,  it  should  be 
required  to  immediately  invite  all  eligible  carriers  to  apply  to  serve  the 
vacant  route,  and  render  its  decision  on  the  applications  in  a  timely 
fashion.  This  will  minimize  the  disruption  of  service.  A  carrier  that  lost 
the  route  authority  would  be  eligible  to  reapply. 


Recommendation: 

Amend  92.(1)  by  the  addition  of  the  underlined  words  and  adding  a  new 
subsection  (c);  insert  a  new  subsection  92.(2);  renumber  the  existing 
subsection  92.(2): 

92.(1)  The  Agency  may,  on  its  own  motion  or  in  response  to  a  complaint 
from  any  person,  suspend  or  cancel  the  scheduled  international  licence  of 
any  person  where  the  Agency  has  reasonable  grounds  to  believe  that,  in 
respect  of  the  service  for  which  the  licence  is  issued,  the  person 

(a)  ceases  to  have  the  qualifications  necessary  for  the  issuance  of 
the  licence; 

(b)  has  contravened  any  provision  of  this  Part  or  any  regulation  or 
order  made  under  this  Part;  or 

(c)  has  failed  to  provide  adequate  service  between  the  specified 
points. 

(2)  In  assessing  the  adequacy  of  the  service  pursuant  to  subsection 
92.(1  )(c),  the  Agency  shall  give  primary  weight  to  the  views  of  the 
affected  communities. 


SECTION  92 


(3)  Where  the  Agency  cancels  the  scheduled  international  licence  of 
any  person  pursuant  to  subsection  92.(1),  the  Agency  shall  immediately 
invite  persons  to  make  application  to  serve  the  route  pursuant  to  section 
88. 


SECTION  94 


Issue: 

Non-scheduled  international  licences  (Section  94). 


Concern: 

The  criteria  for  obtaining  a  non-scheduled  international  licence  includes  a 
public  interest  test.  Alberta  believes  that  it  is  inconsistent  with  the 
objectives  of  this  legislation  to  continue  to  require  that  these  carriers  must 
first  demonstrate  a  public  need  in  order  to  obtain  a  licence.  Elimination  of 
this  test  also  makes  it  possible  to  delete  the  time  limit  on  decisions 
pursuant  to  subsection  94.(2). 


Recommendation: 

Delete  the  underlined  words  from  subsection  94.(1)  and  delete  subsection 
94.(2): 

94.(1)  On  application  to  the  Agency  and  on  payment  of  the  appropriate 
fee,  the  Agency  shall,  where  it  determines  that  it  is  in  the  public 
interest  to  do  so,  issue  a  non-scheduled  international  licence  to  the 
applicant  T7  tHe"  applicant  establishes  in  the  application  to  the 
satisfaction  of  the  Agency  that  the  applicant  .  .  . 


SECTION  102 


Issue: 

Agency  powers  to  create  regulations  (Section  102). 


Concern: 

Alberta  has  some  concern  that  the  proposed  Agency  powers  are  too  broad  in 
scope  and  thus  may  not  provide  the  stable  environment  required  by  the  air 
transportation  industry.    Alberta's  specific  concerns  are  as  follows: 

1.  Subsection  (a)  allows  the  Agency  to  amend  the  location  of  the  line 
separating  the  regulated  and  deregulated  zones.  Alberta  believes  that  the 
movement  of  this  line  would  be  a  significant  event  that  has  the  potential 
to  dramatically  alter  the  intent  of  this  legislation.  Thus,  in  Alberta's 
view,  this  line  should  only  be  changed  by  an  act  of  Parliament. 

2.  Subsection  (g)  would  permit  the  Agency  to  impose  regulatory  controls  on 
contracts  between  air  carriers  and  third  parties.  Alberta  considers  that 
such  controls  are  inconsistent  with  the  desire  to  place  greater  reliance 
on  the  marketplace;  that  imposition  of  these  controls  would  reduce 
management  flexibility;  and  that  these  controls  would  put  air  carriers  in 
the  awkward  position  of  having  to  impose  and  enforce  conditions  which  the 
carrier  itself  does  not  wish  to  impose.  Should  it  be  considered  too 
restrictive  to  eliminate  all  regulatory  controls  of  contracts  between 
carriers  and  third  parties.  Alberta  would  suggest  that  the  subsection  at 
least  be  amended  to  exclude  confidential  contracts  entered  into  pursuant 
to  Section  79.  Failure  to  at  least  exclude  confidential  contracts  would 
give  the  Agency  the  power  to  make  confidential  contracts  ineffective. 


Recommendation: 

Delete  subsection  (a)  in  its  entirety  and  either  delete  subsection  (g)  in  its 
entirety  or  exclude  confidential  contracts. 


SECTION  109 


Issue: 

Transitional  considerations  (Section  109). 


Concern: 

This  section  allows  for  a  transition  period  during  which  all  authorizations, 
terms  and  conditions  applicable  to  C.T.C.  licences  will  continue  to  have 
effect  for  up  to  twelve  months.  Excluded  are  those  authorizations,  terms  and 
conditions  that  are  no  longer  provided  for  in  this  Bill.  Therefore,  as  a 
consequence  of  Alberta's  earlier  recommendation  (Section  96)  that 
international  charter  licences  be  governed  solely  by  the  international  air 
service  agreements,  the  current  authorizations,  terms  and  conditions  on  C.T.C. 
Class  9-4  licences  (international  charter  licences)  should  not  continue  in 
effect  during  the  transition  period. 


Recommendation: 

Insert  the  underlined  words  in  subsection  109. (2) (c),  add  a  new  subsection 
109. (2) (d)  and  renumber  the  current  subsection  109. (2) (d): 

109.(2)(c)  A  licence  or  permit  for  a  Class  8,  Class  9-2  or  Class  9-3 
1 icence  referred  to  in  paragraph  (l)(c)  shall  Be  subject  to  all  the 
authorizations,  terms  and  conditions  applicable  to  the  licence  or  permit 
on  the  day  immediately  before  the  coming  into  force  of  this  section;  and 

109. (2) (d)  A  licence  or  permit  for  a  Class  9-4  licence  referred  to  in 
paragraph  (l)(c)  shall  not  be  subject  to  any  authorizations,  terms  or 
conditions  applicable  to  the  licence  on  the  day  immediately  before  the 
coming  into  force  of  this  section. 
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SECTION  112 


Issue: 

Cost  of  Capital  in  Determination  of  Variable  Cost  (S. 112(4) (b). 
Concern: 

The  proposed  minimum  rate  legislation  contained  in  Section  113  is  in  most 
respects  similar  to  the  Railway  Act.  While  Alberta  believes  that  the 
concept  of  a  minimum  rate  rule  is  economically  sound,  it  is  concerned 
about  the  manner  in  which  variable  costs  are  determined  for  purposes  of 
this  section  of  the  Act.  At  present,  in  computing  the  costs  for  the 
purposes  of  minimum  rate  determinations,  the  Agency  must  include  the  cost 
of  capital ,  and  use  CP  Rail  's  cost  of  capital  for  CN  Rail . 

The  cost  of  capital  is  not  always  a  relevant  cost  in  determining  minimum 
rate  requirements.  Capital  costs  of  equipment  or  infrastructure  in 
backhaul  or  excess  capacity  are  not  relevant.  In  fact  it  can  be  argued 
that  some  so-called  "overhead"  expenditures  are  also  not  relevant.  In  Ex 
Parte  No.  355,  the  Interstate  Commerce  Commission  defined  costs  for 
minimum  rate  proceedings  to  consist  of  directly  variable  costs.  Directly 
variable  costs  were  defined  by  the  Interstate  Commerce  Commission 
selecting  relevant  components  of  general  average  variable  costs.  No 
capital  costs  were  included. 

Bill  C-18  perpetuated  the  use  of  CP  Rail's  capital  costs  by  CN  Rail. 
Supposedly  this  provision  was  originally  incorporated  in  the  Railway  Act 
because  CP  felt  it  would  be  unfair  to  have  to  compete  with  CN's  lower 
capital  costs.  Singling  out  capital  costs  for  this  special  treatment  is 
wrong  for  two  reasons: 

1.  Experience  has  shown  that  overall  CN  is  the  higher  cost  carrier.  The 
recent  decision  to  allow  CN  road  property  investment  coefficients 
which  are  fifty  percent  higher  than  CP's  is  evidence  of  this. 

2.  It  is  illogical  to  single  out  one  cost  item  for  this  treatment. 
Using  the  same  logic  as  is  implicit  in  this  Section,  CP  should  have 
to  use  CN's  road  property  investment  coefficients  in  costing  their 
services. 

Recommendation: 

It  is  recommended  that  S.112(4)(b)  be  deleted,  with  the  question  of  the 
appropriateness  of  the  inclusion  of  cost  of  capital  to  be  included  in  the 
review  suggested  in  our  Recommendation  for  Development  of  Costing 
Guidelines  (new  Section  in  Part  VIII). 


SECTIONS  114  AND  118 


Issue: 

Requirement  for  class  rates ^  classification  and  maintenance  of  a  tariff 
system  (S. 11 4-11 8). 

Concern: 

It  is  a  concern  that  there  is  no  clear  cut  assurance  that  the  railway 
pricing  structure  in  Canada  will  continue  to  have  a  straightforward  base 
position  from  which  the  small  and  medium  size  shipper  will  be  able  to 
operate. 

While  certain  competitive  aspects  will  allow  much  use  of  the  new  concept 
of  confidential  contracts,  there  will  still  remain  a  considerable  group 
who  will  continue  to  use  the  base  system. 

In  this  system  there  have  been  three  basic  elements.  These  are  published 
tariffs,  a  freight  classification  (not  the  commodity  code)  and  class 
rates. 

Small  business,  not  often  in  major  negotiation  with  rail  carriers  need 
the  ability  tariffs  provide  to  ascertain  rates  available.  All  rail  users 
will  need  the  classification  standard  rules  developed  with  much 
deliberation  over  many  years,  and  without  class  rates  the  requirement  of 
Section  114  will  be  violated,  or  traffic  delayed. 

Recommendation: 

It  is  therefore  our  recommendation  that  a  system  of  tariffs  be 
maintained,  published  and  available  for  all,  and  that  system  ensure  that 
special  arrangements  are  covered  by  tariff.  As  well  the  Canadian  freight 
classification,  tariffs  of  class  rates  and  a  tariff  index,  should  be 
maintained. 

To  accomplish  this  the  following  amendments  to  Sections  114  and  118  are 
recommended: 

Add  a  new  section  which  will  read,  much  as  Section  268  of  the  Railway  Act 
did,  as  follows: 

(1 )  Each  company  shall  maintain  the  freight  classification  that 
shall  govern  its  tariffs  of  tolls  and  shall  maintain  sucF 
tariffs_  of  tolls  as  will,  in  conjunction  with  a  freigTvt 
classification,  provide  published  tolls  applicable  between  any 
two  points  on  its  line  in  Canada. 

(2)  Any  freight  classification  and  exception  thereto  in  use  in  the 
United  States  may,  subject  to  any  regulation,  order  or 
direction  of  the  Agency,  be  used  by  the  company  with  respect"^ 
traffic  to  and  from  the  United  States. 


Section  115  should  be  amended  by  eliminating  the  words  "on  the  request  of 
a  shipper  and,  may,  in  any  other  case"  and  by  adding  the  words  underlined 
(elimination  marked  by  ***). 


"115.  (1)  A  railway  company  shall  ***  issue  a  tariff  and  a  tariff 
index  in  respect  of  the  transportation  of  traffic  or  provision  of 
special  arrangements  in  connection  therewith,  on  any  railway  operated 
by  the  company." 

Add  the  words  underlined  to  Section  116(1  )(b). 

"(b)  retain  a  record  copy  of  every  tariff  issued  by  it  for  a  minimum 
period  of  five  years  from  the  date  of  cancellation  thereof." 


SECTION  120 


Issue: 

Availabnity   of   information   on    traffic   flow,    revenues   and  operating 

data.  (S.120) 

Concern: 

With  the  advent  of  confidential  contracts  the  amount  and  utility  of 
tariff  information  will  diminish.  In  addition,  if  contract  information 
is  excluded  from  sources  such  as  Statistics  Canada,  this  data  will  be  of 
minimal  use. 

The  competitive  line  rate  mechanism  involves  the  use  of  railway  revenue 
and  mileage  data  in  the  calculation  of  the  rate.  Shippers  must  retain 
access  to  this  type  of  information  so  as  informed  decisions  may  be  made 
as  to  whether  the  mechanism  should  be  employed. 

Of  course,  specific  information  as  to  contracts  will  not  be  released,  and 
the  workings  of  the  Act  governing  Statistics  Canada  will  ensure  that  the 
information  is  sufficiently  disguised. 

Recommendation: 

Statistics  Canada  reports  should  include  information  derived  from 
confidential  contracts,  and  the  information  should  be  sufficiently 
detailed  such  that  the  statistical  data  is  complete  and  useful  while 
preserving  the  confidentiality  of  individual  shippers.  This  information 
should  include  railway  revenue  and  mileage  data  so  as  shippers  may 
estimate  competitive  line  rates.  Most  importantly,  this  information 
should  be  provided  in  a  timely  manner. 

This  will  be  assisted  by  adding  a  new  sub-clause  to  Section  120  reading: 

"Nothing  in  this  section  is  to  be  applied  so  as  to  prevent  provision 
of  information  on  movements  and  revenues  involving  traffic  covered"by" 
confidential  contracts,  as  a  part  of  the  data  _  to  be  supplied  by 
Railways  as  required  by  this  Act  or  any  other  Act.'^ 


SECTION  127 

Issue: 

An  agreed  charge  public  interest  investigation  is  commenced  by  complaint 
to  the  minister  (S.127). 

Concern: 


It  is  our  concern  that  the  various  rate-making  procedures,  now  brought 
together  in  one  Act,  should  operate  under  similar  processes. 

There  would  appear  to  be  sufficient  protection  for  the  parties  concerned 
in  Section  127,  under  the  Sections  which  deal  with  Mediation,  Final  Offer 
Arbitration,  and  Public  Interest  Investigation. 

Recommendation: 


It  is  recommended  that  Section  127  be  deleted  in  its  entirety. 


SECTION  134 


Issue: 

Competitive  Line  Rate  requirement  to  use  nearest  interchange  in 
establishing  continuous  route  (S. 134(7)). 

Concern: 

Under  the  Competitive  Line  rate  concept  the  shipper  must  identify  the 
nearest  interchange  in  the  general  direction  of  the  movement  when  he  is 
designating  the  route  from  origin  to  destination.  Both  the  local 
carrier's  behaviour  and  the  level  of  service  obtained  by  the  shipper  will 
be  influenced  by  the  interchange  location.  In  general,  if  the  distance 
for  the  Competitive  Line  Rate  is  relatively  short,  the  local  carrier  will 
be  less  inclined  to  view  the  Competitive  Line  Rate  positively.  In 
addition  the  service  level  of  the  connecting  carrier  at  the  nearest 
interchange  might  not  be  appropriate  from  the  shipper's  perspective. 

The  requirement  to  use  the  "nearest"  interchange  may  unnecessarily 
restrict  rate  negotiations  with  the  local  and  connecting  carriers. 
Allowing  the  location  of  the  interchange  to  be  part  of  negotiating 
relationships  with  the  local  carrier  would  enhance  the  possibility  of 
positive  negotiations  between  the  shipper  and  the  local  carrier  in 
respect  to  service  considerations  and  carrier  revenue  needs.  It  could 
also  make  the  difference  in  establishing  a  competitive  line  rate  which  is 
compensatory  and  one  which  is  not. 

Recommendation: 

Legislation  should  be  amended  to  alter  the  requirement  for  use  of  the 
nearest  interchange  to  allow  for  an  interchange  as  agreed  upon  by  the 
shipper  and  the  local  carrier,  with  the  nearest  interchange  to  apply  if 
agreement  cannot  be  reached  and  unless  subsequently  otherwise  ordered  by 

the  Agency. 

This  can  be  accomplished  by  eliminating  Section  134(7);  and  adding  the 
words  underlined  to  Section  134(2)  leaving  it  to  read  as  follows: 

"Section  134(2)  Subject  to  this  section  and  Section  135,  where  a 
shipper  has  access  to  the  lines  of  only  one  railway  company  at  the 
point  of  origin  or  of  destination  of  the  movement  of  the  traffic  of 
the  shipper  and  a  continuous  route  between  those  points  is  operated 
by  two  or  more  companies,  the  local  carrier  serving  the  shipper  at 
the  point  of  origin  or  destination,  as  the  case  may  be,  shall  on  the 
request  of  the  shipper,  establish  a  competitive  line  rate  applicable 
to  the  movement  of  the  traffic  to  or  from  the  point  of  origin  or 
destination,  whichever  is  served  exclusively  by  the  local  carrier,  to 
or  from,  unless  otherwise  agreed  by  the  shipper  and  local  carrier, 
the  nearest  interchange  with  a  connecting  carrier." 

and,  el iminating  the  word  "nearest"  from  Section  136(c)  leaving  it  to 
read  as  follows: 

"Section  136(c)  the  designation  of  the  interchange. " 


SECTION  134 


Issue: 

The  competitive  line  rate  concept  may  not  be  available  for  use  where 
carriage  via  a  U.S.  carrier  is  contemplated  for  a  shipment  from  a 
Canadian  origin  to  a  Canadian  destination  (S.134(5)  &  (6). 

Concern: 

It  is  Alberta's  concern  that  the  legislation  as  worded,  will  block  the 
opportunity  to  truly  bring  competition  to  bear  on  local  locations  across 
the  south  of  Canada.  It  is  felt  that  although  certain  interpretations 
could  be  placed  on  the  words  "cost-effective"  and  "considered  reasonable" 
in  Section  134(5),  there  is  sufficient  leeway  for  them  to  be  used  by  a 
local  carrier  to  delay  and  perhaps  even  prevent  establishment  of  a 
competitive  line  rate  to  a  connection  with  a  U.S.  carrier  on  Canada  to 
Canada  traffic. 

One  of  the  basic  thrusts  of  the  new  Act,  and  particularly  the  concepts  of 
confidential  contracts,  competitive  line  rates  and  terminal  running 
rights  is  to  open  up  competitive  opportunities  for  shippers.  It  should 
extend  to  all  opportunities  of  developing  competitive  leverage. 

Recommendation: 


It  is  Alberta's  recommendation  that  clauses  134(5)  and  134(6)  be  deleted 
in  their  entirety. 


SECTION  135 


Issue: 

Distance  for  competitive  line  rate  (S. 135(4)). 
Concern: 

The  principle  of  the  connecting  line  rate  is  to  expand  the  advantages  of 
competition  to  isolated  locations.  The  limitations  on  distance  holds  the 
potential  to  deny  use  of  this  principle  where  circuitous  routing  exists, 
and  rail  alternatives  are  limited. 

Recommendation: 

Legislation  be  amended  to  allow  the  Agency  discretion  to  extend  length  of 
a  Competitive  Line  Rate  in  appropriate  cases. 

To  accomplish  this,  it  is  recommended  that  Section  135  be  amended  by 
adding  an  additional  sub-section  following  Section  135(4). 

"On  application  of  any  shipper,  the  Agency  may  determine  that,  in 
any"  particular  case,  where  the  portion  of  a  movement  of  traffic~Tn" 
respect  of  which  a  shipper  requests  a  competitive  line  rate  exceeds 
Trrty  per  cent  of  the  total  number  of  miles  over  which  the  trafTTc 
Is  moved  by  rail  or  five  hundred  miles,  whichever  Is  greater,  and 
the  Agency  is  of  the  opinion  that  an  efficient  and  economTc 
interchange  with  a  connecting  carrier  is  not  located  within  those" 
limits,  the  portion  of  the  movement  of  traffic  in  respect  of  which  a 
shipper  requests  a  competitive  line  rate  shall  be  deemed  for  tFe 
purposes  of  this  section  to  be  within  those  limits." 


SECTIONS  135  AND  137 


Issue: 

Possibility  of  multiple  Competitive  Line  Rates  for  the  same  physical 
movement  on  a  local  carrier.    (S.135  &  137) 

Concern: 

As  presently  worded  a  shipper  who  is  moving  product  to  several 
destinations,  would  have  different  Competitive  Line  Rates  to  connect  with 
each  connecting  line  rate.  The  creation  of  a  complicated  listing  of 
rates  with  little  monetary  difference  should  be  avoided. 

Recommendation: 

Amend  legislation  in  such  a  fashion  as  to  allow  one  Competitive  Line  Rate 
where  multiple  destinations  are  involved  on  one  type  of  movement. 

It  is  recommended  that  a  new  paragraph  be  added  in  Section  135  reading 

"Where  a  shipper  requests  a  local  carrier  to  establish  a  Competitive 
Line  Rate  for  traffic  which  Involves  movements  to  multiple 
destinations  on  the  connecting  carrier(s),  the  local  carrier  may 
offer  and  publish  a  single  Competitive  Line  Rate  for  all  such 
movements." 

and  a  new  paragraph  to  Section  137  reading 

"Where  a  shipper  requests  the  Agency  to  establish  the  amount  of 
Competitive  Line  Rate  for  traffic  which  involves  movements  to 
multiple  destinations  on  the  connecting  carrier (s),  the  Agency  may 
establish  a  single  Competitive  Line  Rate  for  all  such  movements." 


SECTION  137 


Issue: 

Interswitching  zone  to  be  used  in  Competitive  Line  Rate  calculation 
(S.137(l)(2). 

Concern: 

The  calculation  of  the  Competitive  Line  Rate  is  required  to  use  as  one 
factor  the  interswitching  rate  determined  pursuant  to  paragraphs 
153(5)(b).  Both  Section  137(1  )(a)  and  Section  153(5)(b)  use  wording  that 
identifies  the  interswitching  rates/charges  will  have  a  distance  zone 
pattern. 

Interswitching  rates,  as  with  all  other  rates,  must  be  compensatory,  and 
to  that  extent  will  have  some  cost  basis.  Therefore,  for  the  longer 
distance  zones,  particularly  where  that  distance  involves  the  movement 
out  of  yard  switching  and  into  road  service,  there  is  a  strong  likelihood 
that  the  interswitching  rate /charge  will  be  higher  for  longer  than  for 
the  shorter  zones. 

With  this  in  mind,  the  most  appropriate  rate  is  that  designated  for  the 
shortest  zone. 

Recommendation: 

The  legislation  should  be  amended  so  that  the  Competitive  Line  Rate 
formula  uses  only  the  shortest  distance  zone. 

It  is  recommended  that  Section  137(2)  be  amended  by  the  addition  of  the 
words  underlined: 

"(a)  an  amount  equal  to  the  rate  prescribed  or  determined  pursuant 
to  paragraph  153(5) (b),  as  modified  in  accordance  with  Section 
153(6),  that  is  applicable  to  the  shortest  distance  zone  established 
pursuant  to  that  paragraph  and  that  is  prescribed  for  the  purposes  of 
this  subsection,  and" 


SECTION  137 


Issue: 

Determination  of  a  competitive  line  rate  based  on  other  local  carrier 
rates  for  "same  or  similar"  movements  (S.137  (4) (5) 

Concern: 

Where  a  Connecting  Line  Rate  is  published  in  a  confidential  contract,  the 
establishment  of  a  CLR  could  be  frustrated  by  the  absence  of  competitive 
"same  or  similar"  movements,  under  substantially  similar  conditions  on 
the  local  carrier;  or  the  absence  of  the  same  or  substantially  similar 
traffic  on  all  of  the  local  carrier  lines.  Even  though  Section  136(a) 
and  Section  142  would  enable  the  Agency  to  establish  the  rate,  these  are 
time  consuming. 

It  is  possible  that  there  will  be  "same  or  similar"  movements  on  another 
carrier  in  Canada  and  the  expansion  of  the  source  area  could  improve  the 
process.  The  competitive  line  rate  formula  is  quite  complicated  as  it 
stands,  so  simplification  through  elimination  of  the  "local" 
qualification  would  be  useful. 

Recommendation: 


Sections  137(4)  and  137(5)  should  be  amended  by  removing  the  word  "local" 
in  front  of  "carrier". 


SECTION  137 


Issue: 

A  competitive  line  rate  must  be  compensatory  (S. 137(8)  ). 
Concern: 

As  a  matter  of  basic  principle  the  legislation  requires  rates  to  be 
compensatory.  However  in  the  competitive  line  rates  approach  there  are 
alternate  methods  for  creating  a  rate. 

Where  a  competitive  line  rate  is  not  compensatory,  there  should  be  a 
feedback  loop  through  the  different  approaches,  treating  them  as  options, 
before  establishing  a  "compensatory"  level  as  the  competitive  line  rate. 

Thus  where  a  rate  level  required  under  Section  137(3)  is  found  to  be 
non-compensatory,  the  next  action  would  be  to  develop  a  rate  level  under 
Section  137(4).  Where  that  level  fails,  then  a  rate  level  would  be 
formulated  under  Section  137(5).  If  that  proved  to  be  non-compensatory, 
then,  and  only  then,  would  the  Competitive  Line  Rate  be  established  at 
the  "compensatory"  level. 

Our  concern  is  that  the  question  as  to  what  is  a  "compensatory"  level  can 
be  debated  and  argued  interminably,  all  the  while  delaying  the 
competitive  line  rate  process.  This  proposal  establishes  more  chance  of 
making  a  rate  under  the  formula  devised  rather  than  through  a  complicated 
costing  operation. 

Recommendation: 

Legislation  be  amended  to  permit  this  "feedback"  to  operate,  thus 
reducing  the  potential  for  delay. 

Section  137(8)  could  be  amended  to  read 

"Where  in  any  case,  a  competitive  line  rate,  as  determined  in 
accordance  with  Sub-paragraph  (3)  is  non-compensatory,  a  competitive 
line  rate  shall  be  determined  in  accordance  with  Sub-paragraph  (4). 
Where  a  competitive  line  rate,  as  determined  in  accordance  wTtFT 
Sub-paragraph  (4)  is  non-compensatory,  a  competitive  line  rate  shaTT 
be  determined  in  accordance  with  sub-paragraph  (5).  Where  a 
competitive  line  rate  determined  1n  accordance  with  Sub-paragraph (5) 
is  non-compensatory,  or  where  the  Competitive  Line  Rate  has  been 
determined  In  accordance  with  an  alternative  method  estabj ished  "Tn' 
accordance  with  Section  142,  is  non-compensatory  it  shall,  in  the 
manner  determined  by  the  Agency  be  increased  to  such  a  level  as  to 
become  compensatory. 


SECTION  144 


Issue: 

Railway  must  provide  piggyback  service  to  all  common  carrier  truckers  on 
an  equal  basis  (S.144  (5)  and  (5)(2)). 

Concern: 

In  the  past,  by  amendment  to  the  Railway  Act  (Section  265(8),  the 
Railways  were  constrained  to  give  common  carrier  truckers  the  same 
piggyback  service  at  the  same  price  as  they  might  give  to  trucking 
companies  under  their  control.  Bill  C-18,  Section  144(5)  has  extended 
that  principle  to  "Motor  Vehicles,  trailers  or  containers"  provided  by 
the  railway  company  itself.  It  is  our  concern  that  this  addition  would 
inhibit  railway  development  of  multi -modal ism,  interfere  with  operation 
of  the  railways  own  business,  and  stifle  competition.  Furthermore  it 
holds  the  potential  for  preventing  rail  confidential  contracts  which  make 
use  of  intramodal  equipment.  And,  finally  the  present  wording  may 
negatively  affect  opportunities  to  use  railway  intermodal ity  in  attempts 
to  rationalize  the  rail  system  through  branch  line  abandonment. 

Recommendation: 

The  legislation  be  amended  to  return  to  the  basic  principle  of  Section 
265(8)  of  the  Railway  Act. 


This  can  be  accomplished  by  removing  "By  itself"  from  Section  144(5)  and 
(5)(a). 


SECTION  148 

Issue: 

Provincial  government  right  to  request  an  inquiry  relative  to 
construction  of  railway  track  in  close  proximity  to  another  line  or  track 
(S. 148(1)). 

Concern: 

The  basic  purpose  of  section  148  is  the  efficient  use  of  land  and  capital 
and  the  avoidance  of  unnecessary  track  infrastructure. 

This  is  quite  commonly  an  interest  mainly  of  a  municipality,  but  to  the 
extent  a  route  may  involve  provincial  interests,  it  is  our  concern  that 
the  province  be  in  a  position  to  initiate  a  request  for  an  inquiry. 

Recommendation: 

The  legislation  be  amended  to  include  the  province  as  a  party  allowed  to 
place  a  request  before  the  Governor-in-Council . 

This  may  be  accomplished  by  adding  the  underlined  words  to  section  148(1). 

148  (1)  The  Governor  in  Council  may,  on  the  application  of  any 
railway  company,  municipality  or  person,  government  or  agency  thereof 
interested,  or  of  the  Governor  in  Council 's  own  motion,  direct  the 
Agency  to  conduct  an  inquiry  and  make  a  report  on  whether  it  is  in 
the  public  interest  to  avoid  the  construction  of: 

(a)  one  or  more  new  railways  close  to  or  in  the  neighbourhood  of  an 
existing  railway; 

(b)  two  or  more  new  railways  close  to  or  in  the  neighbourhood  of 
each  other. 


SECTION  153 


Issue: 

Interswitching  charges  and  absorption  (S. 153(4)  &  (5)). 
Concern: 

The  establishment  of  a  larger  interswitching  area  is  a  part  of  the 
underlying  principle  of  the  new  legislation  to  increase  intra -modal 
competition. 

To  the  extent  that  any  part  of  the  charge  for  interswitching  is  directly 
passed  on  to  the  shipper,  the  involved  intramodal  competition  is 
lessened.  In  this  respect  it  should  be  noted  that  the  carriers  normally 
absorb  100%  of  interswitching  charges  on  both  competitive  and 
non-competitive  traffic. 

In  support  of  the  principle  of  expanded  intra-modal  competition,  it  is 
our  belief  that  no  part  of  interswitching  charges  should  be  passed  on  to 
the  shipper. 

Given  this  principle,  the  amount  of  the  interswitching  charge  is 
primarily  a  matter  between  the  carriers,  excepting  where  the  level  might 
be  set  in  a  fashion  designed  to  interfere  with  competition. 

Interswitching  charges  are  a  factor  within  the  very  complicated 
competitive  line  rate  formula  in  S.137.  To  avoid  complicating  the 
Competitive  Line  Rate  further  the  interswitching  charge  should  be 
standard  across  Canada,  and  published  in  an  open  tariff.  As  well  to 
institute  the  Competitive  Line  Rate  provision  as  soon  as  possible,  there 
should  be  interim  interswitching  charges  established. 

Recommendation: 

It  is  recommended  that  legislation  be  amended  in  such  a  manner  that 

1.  Carriers  will  arrange  to  decide  on  and  publish  a  standard  level  of 
interswitching  rate  on  the  basis  of  such  criteria  including  distance 
zones  as  may  be  established  by  the  Agency.  Such  interswitching  rate 
is  to  be  applied  at  all  interchanges  established  in  accordance  with 
Section  153(1 ). 

2.  Such  rates  should  be  the  same  at  any  interchange  in  Canada. 

3.  No  portion  of  interswitching  charges  will  be  passed  on  to  shippers. 

4.  Such  interswitching  rates  will  be  subject  to  the  review  of  the  Agency. 

5.  In  order  to  ensure  immediate  effectiveness,  the  Agency  will  establish 
an  interim  level  of  interswitching  rates  to  apply  until  the  railway 
level  is  developed  and  approved.  (It  is  also  necessary  for  use  in 
connection  with  competitive  line  rates). 

To  accomplish  these  the  following  amendments  are  recommended. 


Amend  Section  153(4)  by  eliminating  present  wording  and  substituting 

"No  portion  of  the  interswi tching  rate  prescribed  under  paragraph 
5(b)  will  be  charged  or  otherwise  passed  on  to  the  shipper." 

Amend  Section  153(5)  to  read  as  follows  (underlined  wording  added,  *** 
indicates  word(s)  deleted). 

(5)  The  Agency  may,  with  the  approval  of  the  Governor-in-Council , 
make  regulations 

(a)  prescribing  the  terms  and  conditions  subject  to  which  the 
interswi tching  of  traffic  may  occur; 

(b)  subject  to  subsection  (6),  prescribing  ***  the  manner  of 
determining  a  rate,  which  will  be  the  same  at  all  interchanges  in 
Canada,  to  be  charged  for  interswi  tching  traffic  and,  for  that 
purpose,  may  establish  distance  zones; 

(c)  *** 

(d)  prescribing,  for  the  purposes  of  sub-sections  (2)  and  (3),  a 
greater  distance  from  an  interchange  than  thirty  kilometers. 

Amend  Section  153(6)  by  eliminating  the  words  "rates  or" 

(6)  In  prescribing  ***  the  manner  of  determining  rates  pursuant  to 
paragraph  (5)(b),  the  Agency  shall  take  into  consideration  any 
reduction  in  costs  that,  in  the  opinion  of  the  Agency,  results  from 
moving  a  greater  number  of  cars  or  from  transferring  several  cars  at 
the  same  time. 

Add  a  new  Sub-section  to  Section  153  reading 

"upon  this  Act  coming  into  force,  the  Agency  will  issue,  within  30 
days,  an  interim  order  establishing  the  rate  which  will  apply  for 
interswi tching.  Such  an  order  will  remain  in  force  until  approved 
carrier  interswi tching  rates  are  published." 

Add  a  new  Section  following  Section  153 

"Carriers  will  develop,  in  the  manner  prescribed  by  Section 
153(5) (b),  interswitching  rates  to  cover  interswi tching  services  at 
all  interchanges  in  Canada,  as  established  in  accordance  with  Section 
153(1 ). 

Such  rates  when  developed,  will  be  presented  to  the  Agency  for 
review,  and  upon  approval  will  be  published." 


SECTION  153 


Issue: 

Distance  for  inter switching  (S. 153(2)). 
Concern: 

Alberta  has  a  concern  that  setting  a  new  limit  based  strictly  on  a 
mileage  basis  will  create  an  environment  that  is  just  as  inflexible  as 
the  current  limit,  and  could  create  the  same  problems  in  the  future  as  we 
are  facing  today. 

In  an  earlier  paper,  the  province  advanced  a  proposal  for  expanding 
interswitching  which  it  is  believed  will  not  only  be  flexible  in  meeting 
shipper  needs  but  will  also  be  easily  accommodated  in  railway  operating 
procedures.  Alberta  proposed  that  the  new  interswitching  limits  be  based 
on  railway  "switching  limits"  which  is  an  area  of  carload  pick  up  and 
delivery  service  provided  by  a  line  haul  carrier  to  its  own  customers. 
The  switching  limit  concept  has  no  strict  mileage  identification  but  is 
based  on  railway  operating  procedures  which  are  adjusted  when  necessary 
to  meet  industrial  expansion  and  customer  service  needs. 

Alberta  believes  that  incorporation  of  the  switching  limit  application  in 
concert  with  the  30  kilometer  interswitching  limit  will  meet  the  current 
need  for  expansion  of  intramodal  competition  and  provide  for  more 
flexibility  in  the  future. 

Recommendation: 

Alberta  recommends  that  the  provision  to  increase  interswitching  be  based 
on  a  limit  of  30  kilometers  or  railway  switching  limits,  whichever  is 
greater. 

To  accomplish  this  it  is  recommended  that  the  underlined  wording  be  added 
to  Section  153(2) 

"(2)  Where  the  point  of  origin  or  of  destination  of  a  movement  of 
traffic  is  within  railway  switching  limits  or,  a  radius  of  thirty 
kilometers  whichever  is  greater,  or  a  prescribed  greater  distance 
from  an  interchange,  no  company  shall  transfer  that  traffic  at  that 
interchange  otherwise  than  in  accordance  with  the  terms,  conditions 
and  rate  prescribed  pursuant  to  subsection(5). " 


SECTION  157 

Issue: 

Exclusion  of  certain  overhead  costs  from  calculation  of  actual  costs  of  a 
rail  line.  (S.157  (3)  ) 

Concern: 

It  is  our  concern  that,  while  some  overhead  factors  are  relevant  for 
different  costing  applications  such  as  rail  line  subsidy,  they  may  not  be 
for  others,  such  as  abandonments.  At  this  time,  it  may  be  too  broad  to 
simply  exclude  their  use  from  the  entire  division. 

We  have  proposed  development  of  costing  guidelines  wherein  the  correct 
factors  for  each  end  use  would  be  identified.  If  such  a  review  is  going 
to  be  undertaken,  we  recommend  this  exclusion  should  be  deleted. 

Recommendation: 

Subject  to  the  proviso  that  the  cost  review  referred  to  is  going  to 
occur,  the  deletion  of  Section  157  (3)  is  recommended. 


SECTION  159 


Issue: 

Part  III,  Division  II  makes  a  differentiation  between  branch  lines  and 
other  lines  (S.159  (3)). 

Concern: 

In  continued  attempts  to  develop  an  economic,  efficient  and  adequate 
network  of  rail  lines  there  will  be  many  needs  to  rationalize  lines  other 
than  branch  lines.  In  some  case  in  the  past  there  have  been  arguments  as 
to  what  is  a  branch  line.  It  is  our  concern  that  the  various  new 
approaches  for  assistance  in  decision  making,  including  subsidy  and 
transitional  funding  should  be  just  as  available  for  solutions  applicable 
to  any  type  of  track,  so  long  as  they  satisfy  the  criteria  for  the 
individual  program. 

Recommendation: 

Legislation  should  be  amended  by  changing  the  scope  of  Section  159(3)  to 
read: 

"Sections  160  to  ***  1_80  apply,  with  such  modifications  as  the 
circumstances  require  or  as  are  made  by  the  regulations  under 
paragraph  181  (1)  (a),  in  respect  of  the  abandonment  of  the  operation 
of  every  line  of  railway  of  a  railway  company  other  than  a  branch 
line,  in  the  same  manner  and  to  the  same  extent  as  they  apply  in 
respect  of  the  abandonment  of  the  operation  of  the  branch  line." 


SECTIONS  160  AND  161 


Issue: 

Information  to  be  supplied  in  a  notice  of  intent  to  make  an  application 
for  abandonment  (S.160  (2)  )  and  provincial  government  right  to  oppose  an 
application  for  abandonment  of  operation  of  branch  line  (S.161). 

Concern: 

It  is  a  concern  that  all  affected  parties  involved  in  the  issue  of  line 
abandonment  should  have  access  to  sufficient  information  on  which  to  base 
decisions.  The  information  should  be  available  as  early  in  the  process 
as  possible  as  it  may  not  only  assist  a  person  who  wishes  to  oppose  an 
application  to  better  understand  the  situation,  it  may  also  make  it 
easier  to  attract  a  prospective  purchaser  or  substitute  rail  operator. 

It  is  also  a  concern  that,  while  under  Section  36  the  province  has  the 
right  to  appear  and  be  heard,  it  does  not  have  a  right  to  oppose 
abandonment  where  necessary. 

Recommendation: 

To  this  end  we  recommend  that  the  information  requirement  be  expanded  to 
include  Cost  of  Rehabilitation,  Cost  of  Upgrading,  Future  Capital 
Requirements,  and  Net  Salvage  Value. 

To  accomplish  this  Section  160  (2)  should  be  amended  by  the  addition  of 
the  words  underlined. 

"(2)  A  notice  referred  to  in  subsection  (1)  shall  be  given  in  the 
prescribed  form  and  manner  to  the  Agency  and  to  the  prescribed 
persons  or  classes  of  persons  and  be  accompanied  by  statements  of  the 
Cost  of  Upgrading,  Future  Capital  Requirements,  Net" Salvage  Value, 
and  statements  oT  traffic,  costs  ariH  revenues  oT  the  company 
attributable  to  the  branch  line  in  each  of  the  prescribed  financial 
years  of  the  company  and  of  the  traffic  moving  over  the  line  in  each 
of  those  years." 

And  we  recommend  that  legislation  should  be  amended  to  ensure  the 
province  has  the  right  to  oppose  abandonment. 

This  can  be  accomplished  by  adding  the  underlined  words  to  Section  161 

"Any  person,  municipality,  government  body  or  agency  thereof  may 
oppose  an  appl  i cation  for  the  abandonment  of  tRe  operation  of  a 
branch  line  by  filing  with  the  Agency,  not  more  than  sixty  days  after 
the  date  of  the  notice  given  under  subsection  160(5),  a  written 
statement  setting  forth  the  grounds  related  to  the  matters  to  be 
considered  under  section  167  on  which  that  person,  municipality, 
government  body  or  agency  thereof  opposes  the  applicationT*" 


SECTION  161 


Issue: 

Process  involving  line  rationalization  be  adjusted  to  allow  the  use  of 
transitional  funding  to  be  an  alternative  to  line  retention. 

Concern: 

The  single  most  important  aspect  of  the  proposed  abandonment  process  is 
the  provision  for  transitional  funding  contained  in  Section  175  of  the 
Bill.  The  difficulty  is  that  it  is  considered  after  the  abandonment 
decision  rather  than  as  part  of  the  abandonment  process.  By  making  the 
negotiation  of  transitional  funding  part  of  the  abandonment  process 
affected  parties  would  have  a  third  option  to  a  proposed  abandonment.  As 
the  process  as  now  envisioned,  a  person  faced  with  a  notification  of 
intent  to  abandon  a  line  (S.160)  has  two  choices;  accept  or  oppose  the 
application.  By  incorporating  into  Section  161  the  opportunity  to 
negotiate  transitional  funding,  those  who  might  otherwise  oppose  the 
abandonment  because  it  adversely  affects  them  would  have  a  reasonable 
alternative. 

Recommendation: 

It  is  therefore  our  recommendation  that,  immediately  after  a  railway 
company  has  given  notice  of  intent  to  apply  for  abandonment,  that  any 
person  may  approach  the  Agency,  or  the  Agency  may  decide  to  act  of  its 
own  volition,  to  establish  the  terms  and  conditions,  available  under 
Section  175,  that  could  be  applied  to  the  line  in  question. 

To  accomplish  this  we  recommend  a  new  Section,  immediately  in  front  of 
present  S.161  (this  action  should  take  place  before  a  person  files  in 
opposition)  worded  as  follows: 

"Upon    notice    being    given    under    Section    160    (1)    any  person, 
municipality,  government  body  or  agency  thereof,  may  make  a  request 
to  the  Minister  to  proceed  with  activities  to  establish  the  terms  and 
conditions  for  transitional  funding  in  accordance  with  Section  175. 

Where  request  is  made  under  this  Section,  notice  period  of  Section 
160  is  extended  to  120  days." 


SECTION  165 


Issue: 

Parties  who  may  request  variance  for  date  of  abandonment  (S.165  (2)  ). 
Concern: 

The  question  of  when  a  branch  line  may  be  abandoned  may  impinge  on  the 
activities  of  the  local,  regional  or  provincial  governments.  As 
presently  worded  only  a  shipper  may  apply  for  a  variance  of  the  date 
fixed  for  abandonment. 

Recommendation: 

Legislation  be  amended  by  the  addition  of  the  underlined  words  in  Section 
165  (2) 

"(2)  The  Governor-in-Council  may,  by  order  made  on  the  application  of 
a  shipper,  or  municipal  or  provincial  government  body  or  agents 
thereof  vary  the  data  fixed  in  an  order  made  under  subsection  (1),  as 
varied  by  any  previous  order  made  under  this  subsection,  before  that 
date  by  fixing  a  later  date,  not  later  than  the  day  that  is  five 
years  from  the  date  of  the  order  made  under  subsection  (1)  or  the  day 
of  the  last  variation  order  made  under  this  subsection,  whichever  day 
last  occurs,  where  the  Governor-in-Council  considers  that" 


SECTION  165 


Issue: 

Wording  of  Section  165  may  make  it  impossible  for  the  Governor-in-Council 
to  vary  the  date  of  abandonment  (S.165  (2)  (c)  ). 

Concern: 

An  application  of  a  party  to  vary  the  date  of  abandonment  should  have  to 
meet  only  one  of  the  criteria,  not  them  all.  Because  of  the  word  "or"  in 
paragraph  (c)  the  criteria  are  conjunctive  not  disjunctive. 

Recommendation: 

Legislation  be  amended  to  allow  the  criteria  to  operate  properly  and 
independently,  by  changing  the  word  "and"  to  "or". 

This  amendment  is  required  in  Section  165  (2)  (c),  with  the  word  "and" 
being  deleted  and  word  "or"  being  inserted  in  its  place  as  below.  (*** 
indicates  word(s)  deleted,  and  word(s)  underlined  added.) 

"(c)  the  abandonment  of  the  operation  of  the  line  or  segment  would 
have  a  major  impact  on  shippers;  ***  or" 


SECTION  167 

Issue: 

Matters  relevant  to  retention  of  a  line  in  the  Public  Interest.  (S.167) 
Concern: 

Factors  listed  to  be  considered  are  incomplete  without  considering  what 
costs  might  be  involved  in  rehabilitation  or  future  capital  costs,  where 
the  line  might  be  retained. 

Recommendation: 

Amend  Section  167  by  the  addition  of  a  new  factor  reading: 

"the  cost  of  rehabilitation,  and  the  amount  of  future  capital  that 
might  be  required  to  maintain  the  line;" 


SECTION  173 


Issue: 

Availability  of  information  to  participants  in  abandonment  proceedings. 
(S. 173(4)) 

Concern: 

In  the  process  of  rationalization  of  railroad  lines  it  is  our  earnest 
endeavor  to  ensure  that  the  best  possible  decision  is  reached.  In  this 
respect  it  is  imperative  that  information  availability  be  maximized, 
subject  only  to  reasonable  protection  of  confidentiality,  and  in 
particular  not  releasing  information  that  the  statutes  prevent,  e.g. 
confidential  contract  information. 

Under  Section  170,  the  Agency  is  able  to  secure  information  which  will 
give  them  a  broader  understanding  of  the  transportation  environment 
surrounding  a  branch  line  up  for  abandonment.  Under  Section  173  they  are 
permitted,  with  some  restrictions  to  release  this  information  to  support 
certain  recommendations  they  may  make. 

This  same  information  would  enable  participants  to  better  understand  the 
scope  of  the  problem,  and  come  up  with  better  solutions  to  their 
problems,  were  they  to  have  it  in  time  for  consideration  in  the  process, 
rather  than  after  the  recommendations  have  been  published. 

Recommendation: 

It  is  Alberta's  recommendation  that  the  legislation  be  amended  to  allow 
release  of  such  information  to  the  parties  involved  in  an  abandonment 
proceeding,  during  such  proceeding. 

To  accomplish  this  we  recommend  the  addition,  to  Section  173(4)  of  the 
underl ined  words. 

"Notwithstanding  subsection  170(2),  the  Agency  may,  to  facil itate 
discussion  in  proceedings  as  are  required  under  Section  164,  supply" 
to  participants  in  such  proceedings,  or^  Tn  support  oT  any 
recommendation  made  under  this  section,  publish,  any  traffic  figures 
furnished  to  the  Agency,  as  required  under  paragraph  170(1  )(b), 
whether  or  not  the  figures  relate  to  a  branch  line  for  which  an 
application  has  been  filed,  but  the  Agency  shall,  so  far  as 
practicable,  protect  information  that  is  by  its  nature  confidential 
from  being  made  available  for  use  by  any  person  other  than  the 
company  that  furnished  the  figures." 


SECTION  173 


Issue: 

When  administering  subsidies,  the  Agency  should  also  consider  lowest  cost 
options  (S. 173(1 )). 

Concern: 

It  is  our  concern  that  at  any  time,  even  during  the  administration  of 
subsidies,  the  Agency  should  keep  before  it,  that  there  may  be  a  better, 
lower  cost,  more  efficient  way  of  maintaining  the  service.  For  example, 
perhaps  a  recommendation  to  consider  alternate  rail  line  ownership  would 
be  in  order. 

Recommendation: 

It  is  recommended  that  Section  173(1 )  be  amended  by  the  addition  of  a 
reference  to  Section  178,  as  shown  underlined,  below 

"173  (1)  In  performing  its  duties  under  sections  163  to  172,  and  178 
the  Agency  may  make  recommendations  to  railway  companies,  regardless 
of  whether  the  railway  companies  are  parties  to  an  application, 
respecting" 


SECTION  174 


Issue: 

Obligation  of  short  line  railway  to  comply  with  conditions  of  Acts  other 
than  the  National  Transportation  Act.  (S. 158(4) (b)  and  S.174(6)(b))  and 
federal  or  provincial ly  incorporated  railway  company  must  be  able  to  make 
offer  to  operate  line  or  segment  (S. 174(1)). 

Concern: 

The  development  of  short  line  railways  has  been  forwarded  as  a  method  to 
retain  railway  operation  in  a  region  where  a  national  railway  finds 
operations  uneconomical.  The  short  line  needs  flexibility  to  survive, 
and  must  have  greater  freedom  to  take  innovative  steps  of  all  kinds  to 
develop  the  staying  power  that  will  protect  the  communities  interest  in 
rail  service.  It  may  be  that  operating  under  provincial  jurisdiction 
will  provide  needed  flexibility,  and  this  should  not  be  prevented. 

Since  some  of  the  opportunities  under  the  National  Transportation  Act  may 
be  very  useful,  it  is  hoped  to  see  the  lines  remain  under  federal 
jurisdiction  in  this  respect.  However  other  areas  of  federal  legislation 
carry  powers  to  restrict  freedom  to  innovate. 

Recommendation: 

To  ensure  maximum  flexibility  it  is  recommended  that  Section  174(1)  be 
amended  by  adding  the  underlined  words  and  Sections  158(4) (b)  and 
174(6)(b)  be  amended  by  the  deletion  of  the  words  "or  any  other".  To 
improve  the  subsequent  wording  also  eliminate  the  words  "of  Parliament". 
The  resultant  paragraphs  will  read:  (***  shows  word(s)  deleted) 

"Section  158(4) (b)  the  company  to  which  the  line  or  segment  is 
conveyed  shall  be  deemed  to  have  assumed  all  the  obligations  under 
this  ***  Act  ***  in  respect  of  the  operation  of  the  line  or  segment 
unless  those  obligations  are  subsequently  lawfully  terminated. 

Section  174(6) (b)  the  railway  company  to  which  the  line  or  segment  is 
transferred  shall  be  deemed  to  have  assumed  all  the  obligations  under 
this  ***  Act  ***  in  respect  of  the  operation  of  the  line  or  segment; 

Section  174(1)  An  offer  to  acquire  a  branch  line  or  a  segment  thereof 
by  purchase,  lease  or  otherwise  in  order  to  continue  to  operate  the 
line  or  segment  may  be  made  to  the  railway  company  that  operates  the 
line  or  segment  by  any  other  railway  company,  whether  incorporated 
federally  or  provincial  ly,  that  is  authorized  to  operate  the  line  or 
segment  in  either  of  the  following  periods:" 


SECTION  174 


Issue: 

Need  to  guarantee  advance  funding  expended  to  create  alternate  rail  lines. 
Concern: 

It  is  a  concern  that  the  Bill  appears  to  consider  short  line  railways 
only  as  an  alternative  to  abandonment.  This  ignores  the  potential 
savings  created  by  having  a  subsidized  line  operated  by  a  railway  rather 
than  by  CN  or  CP.  Therefore,  the  Government  of  Alberta  has  recommended 
that  the  Agency  be  given  the  responsibility  to  minimize  subsidy  costs  by 
expanding  the  scope  of  their  duties  under  Section  173(1).  Consequential 
to  this  change  would  be  a  change  to  permit  payment  to  short  line 
railways.  Such  compensation  should  include  the  cost  to  establish  the 
alternate  service. 

Recommendation: 

To  accomplish  this  we  recommend  an  addition  of  a  new  sub  paragraph  to 
Section  174  which  would  read: 

"Where,  pursuant  to  a  recommendation  made  under  subsection  173(1),  a 
branch  line  of  one  company  is  connected  with  a  line  of  another 
company  and  is  thereafter  operated  by  that  other  company,  that  other 
operating  company  may  file  a  claim  with  the  Agency  for  the  payment  of 

(a)  an  amount  equal  to  its  actual  loss  attributable  to  the  branch 
line;  andT 

(b)  an  amount  equal  to  its  expenditures  incurred  in  so  connecting  the 
branch  line. 

(c)  an  amount  equal  to  the  amount  incurred  in  establishing  an 
alternate  railway. 


SECTION  175 


Issue: 

Limitation  of  amount  of  payment  under  transitional  funding  for 
"protected"  lines.  (S.175) 

Concern: 

Legislation  is  already  established  to  maintain  certain  "protected"  lines 
through  to  the  year  2000.  The  period  for  transitional  funding  for  the 
"protected"  lines  should  also  last  to  the  year  2000. 

Recommendation: 

Section  175  should  be  amended  by  the  addition  of  a  new  sub-section, 
reading  as  follows: 

"Notwithstanding  limits  shown  in  subsection  (3)  and  subsection  (7), 
where  a  branch  line  or  segment  thereof  was  part  of  the  "protected" 
lines  under  Section  258(1)  of  the  Railway  Act,  an  agreement  entered 
into  under  subsection  (1)  or  subsection  (6)  shall  provide  for  the 
payment  of  amounts  in  respect  of  the  area  served  by  a  branch  line  or 
segment  thereof  that  equals  the  estimated  amount  of  the  actual  loss 
attributable  to  the  line  or  segment  that  would  in  the  opinion  of  the 
Agency  be  incurred  by  the  railway  company  during  the  period  following 
the  date  of  the  agreement  until  the  year  2000  if  the  line  or  segment 
were  operated  during  that  period." 


SECTION  175 


Issue: 

Ability  of  grain  dependent  branch  lines  to  receive  assistance  under  the 
provisions  for  alternative  transportation  facilities.  (S. 173(3), 
S. 175(1 )  &  (6)) 

Concern: 

While  the  primary  source  of  transitional  funding  for  grain  dependent 
lines  should  be  from  the  funds  controlled  by  the  Western  Grain 
Transportation  Act  (WGTA),  it  needs  to  be  supplemented.  In  a  number  of 
cases  there  are  non-grain  users  on  the  rail  line  and  there  are  often 
impacts  on  local  municipalities  and  provinces.  Section  175  recognizes 
such  negative  impacts  and  the  need  to  compensate  persons  and  publish 
bodies  adversely  affected  by  an  abandonment.  However,  Section  175 
precludes  its  application  to  grain  dependent  branch  lines.  The 
government  of  Alberta  strongly  recommends  that  this  exclusion  of  grain 
dependent  lines  be  removed. 

Recommendation: 

Paragraph  (3)  of  Section  173  and  paragraphs  (1)  and  (6)  of  Section  175  be 
amended  to  delete  the  words  which  exclude  grain  dependent  lines,  which 
makes  them  read  as  follows:    (***  indicated  word(s)  deleted) 

173.(3)  In  performing  its  duties  under  section  163  to  172,  the 
Agency  may  recommend  to  the  Minister  that  the  Minister  enter  into  an 
agreement  under  subsection  175(1)  if,  in  the  opinion  of  the  Agency, 
it  would  be  more  cost-effective  to  improve  alternative  transportation 
facilities  in  the  area  served  by  a  branch  line  or  a  segment  thereof, 
***  than  to  continue  to  make  payments  under  section  178  to  the 
railway  company  that  operates  the  line  or  segment. 

175.(1)  The  Minister  may  enter  into  an  agreement  with  the  government 
of  a  province  or  municipality  or  with  any  shipper,  or  association  or 
other  body  representative  of  shippers,  on  a  branch  line  to  provide, 
out  of  money  appropriated  by  Parliament  for  that  purpose,  for  the 
payment  of  contributions  to  improve  alternative  transportation 
facilities  in  the  area  served  by  the  line  or  a  segment  thereof,  *** 
if  in  the  opinion  of  the  Minister  it  would  be  more  cost-effective  to 
improve  alternative  transportation  facilities  in  the  area  served  by 
the  line  or  segment  than  for  payments  to  continue  to  be  made  under 
section  178  to  the  railway  company  that  operates  the  line  or  segment 
and 

(6)  Where  the  Agency  has  ordered  under  section  165  or  166  that  the 
operation  of  branch  line  or  segment,  ***  be  abandoned,  the  Minister 
may  enter  into  an  agreement  with  the  government  of  a  province  or 
municipality  with  any  persons  who  are  regular  shippers  by  rail  on  the 


line  on  the  date  that  the  order  made  or  with  any  association  or  other 
body  representative  of  those  shippers  to  provide  out  of  money 
appropriated  by  Parliament  for  that  purpose,  for  the  payment  of 
contributions  to  assist  in  the  transition  to  improve  transportation 
facilities  in  the  area  served  by  the  line  or  segment,  if  in  the 
opinion  of  the  Minister  it  has  been  demonstrated  that  one  or  more 
shippers  would  suffer  significant  economic  harm  as  a  result  of  the 
abandonment  of  the  operation  of  the  line  or  segment. 


SECTION  178 

Issue: 

Persons,  Municipal  or  Provincial  Governments  should  not  be  bound  by 
Agency  determination  of  actual  loss,  or  by  methodology  laid  down  for 
calculation. 

Concern: 


Certain  portions  of  the  Act  make  statements  that  involve  persons,  or 
governments  other  than  the  Federal  government  participating  in  financial 
assistance  connected  with  alternatives  under  branch  line  abandonment. 
While  neither  denying  nor  accepting  a  role  in  this  financial  assistance, 
the  province  does  not  consider  it  should  be  bound  to  some  amount  by  the 
calculation  of  the  Agency,  or  by  the  methodology  which  the  Agency  may 
develop. 

Recommendation: 


It  is  recommended  that  a  new  section  be  developed  to  clearly  prevent  any 
misunderstanding  as  to  responsibility. 

To  accomplish  this  legislation  should  be  amended  by  the  addition  of  a  new 
clause  in  the  area  of  Section  178,  reading: 

"Where  a  person,  municipality  or  provincial  government  has  indicated 
an  interest  in  participating  in  payment  of  funds  relative  to  the 
actual  loss  attributable  to  a  line  or  segment,  the  persdnT 
municipality  or  provincial  government,  is  not  bound  by  the  Agency 
determination  of  actual  loss,  nor  by  the  rules  and  regulations  of  the 
Agency  which  establish  their  methodology  for  calculation." 


SECTION  180 

Issue: 

Publication  of  data  relative  to  operation  of  branch  lines  for  which 
railways  received  payments  under  the  Acts.  (S.180) 

Concern: 

The  description  of  data  to  be  published  as  respects  to  lines  for  which 
payments  are  being  made  under  the  Act  is  incomplete  without  traffic 
information. 

In  the  interests  of  reaching  a  proper  understanding  of  the  effects  of 
public  expenditure  traffic  data  will  greatly  add  to  this  understanding. 

Recommendation: 

It  is  recommended  that  Section  180  be  amended  by  the  addition  of  a  new 
paragraph  reading  as  follows: 

"(c)  the  traffic  information,  that  is,  loads,  tonnes  and  revenue  for 
traffic  originating  or  terminating  on  the  line  in  the  calendar  year 
in  respect  of  which  the  payments  were  made." 
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SPECIFIC  COMMENTS 
ON  EXTRA-PROVINCIAL 
TRUCKING  LEGISLATION 
ARE  CONTAINED 
IN  SECTION  5  OF 
THE  ALBERTA  SUBMISSION 
ACCOMPANYING  THIS  APPENDIX 


Memorandum  of  Understanding  Respecting 
A  Federal-Provincial-Terrltorial  Agreement  on  the 
Economic  and  Administrative  Regulation  of  Truck  Transport 


wntXXAJ  th«  Ptrli4a«nt  of  CAn«da  hat  d«I«^«t«4  th«  adainiatrttion  of 
•itra-provlneial  trucking  to  "provincial  tranaport  boards*  andar  tho 
Motor  Vahiela  Tranaport  ke%»  I.S.C.  If70  q.  n^i^t  and 

tmiUAJ  th«  Cooaeil  of  Ninietara  laapooslbla  for  Tranaport«tioii  and 
Mi9ttway  SAfaty  aaatin^  in  Ottawa  on  Hay  31.  i»i4  afraad  to  laMdiataly 
undartaka  aetieo  on  tha  iaplaMntatioa  of  raforsa  to  tha  ra^uiatioo  of 
aitra-proviaeiAi  truekinf  in  Canada r  and 

mnMhB  aa  affielant  and  raiiabia  national  aotor  earriar  tranaportation 
natworli  is  tt«t«fitial  to  tha  aeonoaie  and  aociai  wall-bain^  of  ail 
rations  of  Canada f  and 

WHCIISAS  fovarnaant  ra9ulation  of  highway  tranaport  ia  an  important 
inatrunant  of  public  aconoaic  and  social  davalopaant  policy  includin? 
tha  prooiotion  of  axtra*provincial  and  intarnati.onal  trada  and  eoonarca; 
and 

WHEREAS  such  90v«rnnant  Tabulation  doaa  iapoaa  aa  adainlatrativa  and 
oparational  cost  on  aotor  carrisrsr  and 

WHERCAS  it  ia  tha  eoonon  objactiva  of  miniatara  raaponaibla  for 
tranaportation  and  highway  safaty  to  iaprova  tha  afficiancy  of  tha  aetor 
earriar  induatry;  and 

WHERSAJ  tha  ragulation  of  antry  into  tha  aotor  earriar  induatry  ahould 
placa  primary  amphaaia  on  tha  affact  on  aaara  of  tranaport  sarvicaar 

and  * 

WHEREAS  tha  miniatara  raaponaibla  for  tranaportation  and  highway  aafaty 
hava  agraad  to  taka  auch  action  aa  ia  within  thair  jurisdiction  and 
authority  to  raduca  tha  ragulatory  coat  burdan  on  tha  axtra-provincial 
and  astra-tarritorial  motor  earriar  induatry;  and 

WHEREAS  tha  ainiatara  daaira  to  hanaonisa  astra-prorincial  ragulatory 
raform  whila  allowing  individual  initiativaa  to  ba  undartakan  in  thair 
raapactiva  juriadictiona;  and 

WHEREAS  nothing  in  thia  Mamorandua  of  Undaratanding  ahould  ba 
intarpratad  aa  an  intant  to  inhibit  a  provinea  from  ragulating 
tha  movamant  of  gooda  by  truck  from  placa  to  placa  within  a  provinea  in 
a  mannar  conaiatant  with  provincial  policy. 

THEREFORE,  wa  tha  undaraignad,  having  ragard  to  tha  Notor  Vahiela 
Tranaport  Act,  and  tha  posaibla  nacaaaity  and  dasirability  of  aaanding 
tha  lawa  of  our  raapactiva  juriadictiona  to  maka  poaaibla  tha 
initiativaa  outlinad  harain,  do  mutually  agraa  to  undartaka  tha  atudy 
and  implaaantation  of  raforma  to  tha  ragulation  of  axtra-provincial 
trucking  ao  aa  to  craata  a  tranaportation  industry  aarving  tha  baat 
intaraata  of  tha  nation. 

SPECIPICALLY,  and  without  limiting  tha  ganarality  of  tha  foragoing, 
action  will  ba  takan  in  a  phaaad  mannar  during  tha  /aara  198S  and  1986 
to  achiavs  tha  following  ob^activaat 

a)  shifting  tha  burdan  of  proof  on  antry  froa  tha  applicant  to  tha 
raapondant  in  a  mannar  conaiatant  with  tha  antry  atandarda  praparad 
by  tha  Canadian  Confaranca  of  Motor  Transport  Administratora  and 
raviaad  and  adoptad  by  tha  Council  of  Miniatarar 

b)  aliminating  tha  raguiramant  to  obtain  approval  for  all 
axtra-provincial  motor  earriar  rataa  and  chargaa; 

c)  davsloping  and  implamanting  eomnon  liata  of  commoditiaa,  tha 
tranaportation  of  which  may  ba  undartakan  without  a  raquiramant  to 
provs  public  convanianea  and  nacaaaity; 

d)  straamlining  and  raducing  axiating  licanca  eatagoriaa  on  a  baais 
which  will  da  conpatibla  batwaan  juriadictiona,  includingt 

implsmsntation  of  conunon  commodity  dafinitiona,  using  tha  Standard 
Transportation  Comnodit/  Coda  (STCC); 

alimination  of  all  routing  raatrietiona; 


-    •llain«tion  ef  th«  prtetlc*  of  tp^elfyin^  points  b«yon4 
jurl«4ietional  boundAflt*  vitn  th«  •letptioa  of  Yukom 

«)  8tra«ttllnia9  %ho  precosfl  of  traasport  board  lieoneo  applieatlont 
ineludlnf  tho  intfodoetion  of  tho  rovisod  ontry  •tandardo. 

fURTMlJlHOtt.  iB  collaboration  with  tho  appropriate  a^anelaa  In  aaeh 
jurladletloo«  aa  Into^ratad  approach  to  tho  collaetlon  of  all  truck 
rolatod  tasaa  and  Inauranco*  tho  aatabllahaoat  of  unlfora  taiatlon 
eatoforlao  for  ccNnorclal  vohlelaa*  and  ralatad  raportlnf  and 
anforcoAont  rtfulatory  provlalooa  will  bo  aiaalnod. 

Alio  fUITHfSMOai,  to  coMwnco  la^dlataly  to  aonltor  tha  profrata  and 
rasulta  of  laplaaantatlon  of  tho  flrat  phaao  of  rafora  m  raapaetiva 
jurlsdletloas*  and  to  raport  annually  in  tha  yaart  i98S  througt^  1987. 

MO  rURTHSItnORS*  by  Oacaabar  1989,  to  eraata  a  unlfora  national 
daflnltlon  ef  tha  tara  'fitnata*  and  to  davalop  fuldallnaa  in  ratpaet 
tharaof . 

AHO  fURTHSKMORS,  not  to  limit  tha  foragoln^,  furthar  atudy  shall  ba 
9iv«n  and  raportad  upon  by  Saptaabar  1988,  tot 

a)  filinlnatinf  tha  "Public  Coavanlanca  and  tfacaaalty*  taat  antlraly  in 
favour  of  a  "fltnaaa'  taatj 

b)  taking  action  at  a  ragional  laval  on  appropriate  furthar  ra^ulatory 

raformar 

c)  expanding  tho  common  Hat  of  coaaodltlaa*  tho  tranaportation  of  which 
may  ba  undartahan  without  a  ra^ulraaant  to  provo  public  convanianca 
and  nacaaalty; 

d)  raviawln^  tho  of fact  of  tha  allalnatlen  of  tho  praetleo  of  tpacifying 
points  boyond  jurisdictional  boundarlas. 


SZOVBO  THIS    DAY  OF   ,  198S 


GOVCR^fMEMT  OP  OHTARIO 


La  Hinittra  daia^ua  aux  Afftirtt 

intargouvarnamantalaa  canadlannaa 


PROPOSED  REVISED  ENTRY  STANDARDS 


APPLICATIONS 

Applicants  for  operating  authority  shall  provide,  certify  and  satisfy 
the  Motor  Transport  Board  as  to  the  following  required  information: 

1 .  IDENTIFICATION 

-  name,  address  of  individual  or  corporation 
individual,  partnership  or  corporate  structure 

-  base  of  operation 

-  list  of  current  operating  authorities 
'    counsel  or  representative 

-  interests  of  shareholders  in  any  other  transportation  undertakings 

2.  SERVICE  PROPOSAL 

'    nature  of  proposed  service  (and  duration) 
'    geographic  description  of  proposed  service 
"    anticipated  traffic  volumes 

-  commodity  as  per  "Standard  Transportation  Commodity  Code" 

3.  OPERATIONAL  PLAN 

"    experience,  facilities,  equipment  (owned/leased)  and  personnel 
to  satisfy  proposed  application 

4.  FINANCIAL  STATUS 

-  financial  information 

'  adequate  financial  resources  to  carry  out  proposal 

5.  SAFETY  AND  FITNESS 

-  programs  and  practices 

6.  SHIPPER/CONSIGNEE  SUPPORT 

"    certificate  of  support  for  the  proposed  application 

At  the  present  time,  the  basic  procedures  in  the  licensing  process  are 
given  varying  treatment  throughout  Canada  resulting  in  a  potential 
compounding  of  delays  inherent  in  the  regulatory  process  of  each 
jurisdiction.    It  is  proposed,  therefore,  to  establish  a  new,  uniform 
process  which  is  compatibile  with  the  shifting  of  the  burden  of  proof 
(1(a)  and  to  establish  specific  time  frames  for  the  completion  of  each 
segment  of  the  process,  thereby  limiting  the  total  time  taken  to  a 
predetermined  maximum. 


1.  Action:    Completed  application  received  and  decision  made  as 

to  whether  or  not  the  Information  contained  therein 
Is  sufficient  to  publish  notice  of  Intent  to  grant  the 
operating  authority  sought. 

Time:        Fifteen  working  days. 

2.  Action:    A  notice  Is  published  Identifying  the  scope  of  the 

application  and  announcing  that  the  board  will  grant 
the  operating  authority  sought  effective  thirty  days 
from  the  date  of  publication  unless  objections  are 
received. 

Time:        Next  issue  of  Gazette  or  other  publication. 

3.  Action:    The  respondent  files  objections  supported  by  prima  facie 

evidence. 

Time:       Prior  to  the  expiry  of  the  thirty  days  from  the  date 
of  publication  of  application. 

4.  Action:    The  board  decides  If  prima  facie  case  has  been  made 

as  to  why  the  application  should  be  denied. 

Time:       Ten  working  days. 

5.  Action:    If  prima  facie  case  has  not  been  made,  objection  is 

rejected  and  respondent  is  so  notified. 


Time:  Immediately. 

6.    Action:     If  prima  facie  case  has  been  made,  a  public  hearing 

is  scheduled.    The  parties  to  the  hearing  are  notified 
immediately.    The  hearing  should  be  scheduled  to  take 
place  within  forty-five  days. 


7.  Action: 


Decision  shall  be  given,  in  writing,  not  later  than 
thirty  days  from  the  date  of  the  closing  of  the  record. 


BURDEN  OF  PROOF 


To  determine  if  a  public  hearing  is  required,  the  Board  or  Commission, 
following  the  presentation  of  prima  facie  evidence  on  one  or  more  of 
the  following,  must  have  reasonable  grounds  to  believe  that  the  granting^ 
of  the  application  would  potentially  be  detrimental  to  the  users  of 
transportation  services,  public  economic  and  social 
development,  or  to  interprovincial  and  international  commerce; 

a.  adverse  impact  on  the  stability  of  the  trucking  industry  as 
demonstrated  by  a  reduction  in  service  availability,  in  transport 
choices/options  or  in  dependability  of  service; 

b.  the  applicant  is  unfit,  unwilling  or  unable  to  provide  the  intended 
service; 

c.  undue  reduction  of  competition; 

d.  market  concentration  -  dominance; 

e.  discrimination  in  the  area  of  price,  service,  capacity; 

f.  detriment  to  the  consumer; 

g.  net  employment  impacts; 

h.  adverse  effect  on  the  respondent; 

i.  any  public  policy  considerations  declared  by  government. 

If  a  public  hearing  is  required,  the  aforementioned  elements  shall  be 
considered  in  the  context  of  benefit  to  users  of  transportation  services, 
public  economic  and  social  development  or  to  promotion  of  interprovincial 
and  international  commerce. 


PARTIES  OF  RECORD 


Respondent!  with  a  prima  facie  case  will  be  eligible  to  appear  as  full 
participants  in  a  public  hearing.  Other  interested  parties  may  appear 
or  make  representations  as  the  board  may  allow. 

CORRIDOR  OPERATIONS 

Operating  Authority  Certificates  for  corridor  operations  will  be  issued 
on  an  ease  of  entry  basis  with  no  requirement  for  proof  of  need. 

TRANSFER  OF  OPERATING  AUTHORITY  AS  A  RESULT  OF  SALE  OR  MERGER 

A  board  may: 

1.  require  any  person  proposing  to  acquire,  directly  or  indirectly, 

an  interest  by  purchase,  lease,  merger,  consolidation  or  otherwise, 
a  motor  carrier  undertaking  to  make  application  for  the  proposed 
acquisition  to  the  board; 

2.  require  all  acquisitions  where  defacto  control  of  a  company's  share 
capital  is  sold,  merged  or  transferred  to  be  reported  to  the  board; 

3.  require  public  notice  to  be  given  of  any  proposed  acquisiton; 

4.  allow  any  person  concerned  by  a  proposed  acquisition,  or  any 
association  or  other  body  representing  carriers  or  transportation 
undertaking  affected  by  such  acquisition,  within  such  times  as  may 
be  prescribed  by  the  board,  to  lodge  objection  to  the  board  on  the 
grounds  that  such  acquisition  is  prejudicial  to  the  public  interest; 

5.  on  objection,  or  of  its  own  volition,  investigate  and  call  a  public 
hearing  into  the  proposed  acquisition,  as  in  its  opinion  is  necessary 
or  desirable  in  the  circumstance  and  in  the  public  interest; 

6.  may  amend,  disallow  or  cancel  an  operating  authority  certificate 
if  such  acquisition  is  deemed  not  in  the  public  interest; 

7.  require  satisfaction  of  creditors. 
RATE  FILING 

When  the  legislation  of  a  province  requires  the  filing  of  tariffs,  a 
carrier  holding  an  operating  authority  will  file  tariffs  with  the  board 
for  the  movement  of  goods  with  origin  or  destination  in  the  province. 

TACKING 

1.    Tacking  %d.ll  be  permitted  when  two  or  more  operating  authorities 
under  common  ownership  are  "tacked  trogether"  to  provide  a  through 
service  when  operated  through  a  point  common  to  both  certificates, 
provided  that: 


A.    each  of  the  authorities  to  be  tacked  contains  a  common  point 
%rhere  pickup  and  delivery  service  is  authorized;  and 

b.    there  is  no  restriction  against  interlining  (or  tacking)  at 
such  common  point  in  any  of  the  operating  certificates. 

OPERATING  AUTHORITY  CERTIFICATES 

1.  Except  when  carrying  exempt  commodities,  all  for-hire  carriers  will 
be  required  to  hold  current  certificates  outlining  the  extent  of 
the  authorities  issued  by  the  appropriate  provincial  boards. 

2.  Private  carriers  will  not  be  issued  certificates  of  operating 
authority. 

3.  The  operating  authority  certificate  will  be  granted  on  a 
continuous-until-cancelled  basis,  and  will  contain  common  commodity 
definitions  and  other  relevant  information  consistent  with  the 
simplification  guidelines  addopted  by  CCKTk  from  time  to  time. 

4.  Certificates  will  be  written  to  border  points  only  of  issuing 
jurisdictions,  to  be  exercised  in  conjunction  with  complementary 
authorities  as  authorized  by  other  jurisdictions. 
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SECTION  210 


Issue: 

Erosion  of  traffic  base  by  small  unregulated  carriers  (S.210(2)). 
Concern: 

The  volume  of  traffic  available  to  existing  northern  marine  resupply 
carries  does  not  readily  support  the  entrance  of  new  carriers.    This  is 
recognized  in  Part  V  wherein  a  new  entrant  must  illustrate  the  means  to 
provide  the  service  and  that  a  need  for  the  service  exists.  However, 
carriers  with  a  fleet  capacity  less  than  100  register  tons  may  operate 
services  without  meeting  this  requirement.    To  the  extent  that  such 
carriers  may  erode  the  traffic  base  of  regulated  carriers,  especially 
cargo  of  high  value  to  the  carrier,  measures  to  regulate  entry  of  small 
carriers  (carriers  with  fleets  of  100  gross  tons)  should  be  in  place. 

Recommendation: 

Section  210(2) (a)  should  not  apply  where  annual  average  traffic  volumes 
of  a  water  system  for  the  previous  5  years  is  less  than  15,000  tonnes. 


SECTION  225 


Issue: 

The  granting  of  "grandfather"  rights  to  carriers  providing  service  prior 
to  implementation  of  legislation  (S.225). 

Concern: 

The  use  of  the  provisions  in  section  225  to  ensure  that  existing  carriers 
maintain  their  historical  privileges  of  providing  services  is  justified. 
However,  basing  such  privileges  solely  on  "the  year  immediately  prior  to 
the  coming  into  force  of  this  section"  creates  opportunities  for  carriers 
to  enter  the  market  without  any  intention  of  providing  long  term  (5  to  10 
years)  service  to  the  communities. 

Recommendation: 

It  is  recommended  that  the  basis  for  "grandfather"  rights  be  increased 
from  one  year  to  five  years. 


Section  225  could  be  amended  to  read  "the  five  (5)  years  immediately 
prior  to". 
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SECTION  228 


Issue: 

The  definition  of  a  commodity  pipeline  (S.228). 
Concern: 

Most  coal  mine  operations  in  Western  Canada  include  a  coal  preparation 
plant  to  size  the  coal,  to  remove  ash  and  other  non-coal  materials  and  to 
condition  the  final  quality  of  conventional  coal  products.  As  the 
definition  of  "commodity  pipeline"  now  stands,  such  legitimate  portions 
of  coal  mining  operation  could  be  classified  as  part  of  a  "commodity 
pipeline".  Regulations  of  this  nature  would  be,  in  comparison  with  the 
rail  transportation  of  coal,  inequitable. 

Recommendations: 

It  is  recommended  the  definition  of  commodity  pipelines  be  limited  by 
stipulating  that  the  facilities  described  are  "facilities  which  are 
expressly  constructed  for  the  purpose  of  transportation". 


SECTION  242 

Issue: 

The  payment  of  costs  incurred  by  the  agency  in  ensuring  compliance  with 
terms  of  and  conditions  of  a  permit. 

Concern: 

As  a  service  in  the  national  interest,  (ie  "ensuring  compliance")  it  is 
appropriate  that  the  public  pay  the  costs.  The  cost  of  compliance  should 
not  be  charged  to  the  carrier. 

Recommendation:    It  is  recommended  that  section  242  be  eliminated. 


SECTION  (NEW) 
PART  VI 


Issue: 

Batching  of  commodities  through  non-commodity  pipelines. 
Concern: 

Products  such  as  methanol  and  anhydrous  ammonia,  can  be  shipped  in 
batches  in  conventional   crude  pipelines.    Alternately,  shippers  of 
hydrocarbons  regulated  by  the  NEB  Act  may  seek  access,  if  in  their  best 
interests,  to  commodity  pipelines.    Under  these  circumstances  the  two 
pieces  of  legislation,  NEB  Act  and  NTA,  could  well  become  competitive  or 
come  into  conflict. 

Recommendation: 


It  is  the  view  of  the  province  that  further  provisions  are  required  to 
provide  for  the  "batching"  of  hydrocarbons  and  commodities. 
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SECTIONS  251  AND  253 

Issue: 

Acquisition  by  government  of  Canadian  Transportation  Undertakings  (S.251 
and  S. 253(4). 

Concern: 

Prevention  of  government  acquisition  limits  options  for  initiatives  to 
strengthen  the  regional  economy.  It  is  not  appropriate  that  when  one 
government  acts  in  the  public  interest,  another  government  should  pass 
judgment  on  its  actions. 

Recommendation: 

Part  YII  of  NTA  1986  be  amended  to  remove  the  power  of  the  National 
Transportation  Agency  to  review  the  acquisition  of  a  transportation 
company  by  another  government. 

It  is  recommended  that  the  definition  of  person  in  Section  251  be  amended 
to  exclude  "government  or  agency  thereof". 

(★★★  indicates  words  deleted) 

"'person'  means  any  individual,  body  corporate,  ***  partnership, 
unincorporated  syndicate,  unincorporated  organzation,  trustee, 
executor,  administrator  or  other  legal  representative." 
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SECTIONS  266  AND  267 


Issue: 

Input  to  annual  and  four  year  reviews  (S.266  &  267). 
Concern: 

It  IS  extremely  important  that  the  reviews,  both  the  annual  and  the 
comprehensive  in  1992,  secure  the  best  coverage  possible  from  parties  to 
the  development  of  the  legislation.  On  this  basis  it  is  believed  that 
there  should  be  emphasis  placed  on  securing  input  from  all  interested 
parties. 

Recommendation: 

Legislation  be  amended  to  ensure  all  interested  parties  are  asked  to 
present  material  as  to  the  factors  covered  in  the  legislation. 

To  accomplish  this,  we  recommend  that  Sections  266  and  267  be  amended  by 
the  addition  of  a  clause  reading 

"in  proceeding  with  this  review,  the  reviewer  will  solicit  input  from 
all  interested  parties." 


SECTION  268 


Issue: 

Public  availability  of  information  necessary  to  facilitate  the  working  of 
the  legislation. 

Concern: 

It  is  a  concern  that  the  various  innovations  and  improvements  in 
opportunity  for  shippers  and  carriers  to  handle  their  affairs  in  the 
marketplace  not  be  hampered  by  the  lack  of  information. 

There  are  aspects  of  final  offer  arbitration,  competitive  line  rates, 
abandonment,  to  mention  a  few  that  require  both  cost  and  traffic 
information  if  shippers  are  going  to  make  good  decisions,  without  having 
to  come  to  government  for  data. 

There  are  in  place  some  data  dissemination  systems,  both  directly  through 
the  Canadian  Transport  Commission  and  through  StatsCan.  These  must  be 
maintained  and  augmented.  In  particular  the  Agency  should  prepare  and 
release  a  comprehensive  rail  cost  index. 

Recommendation: 

Alberta  recommends  that  the  legislation  be  amended  so  as  to  ensure  that 
powers  of  collection  and  dissemination  of  information  are  available,  and 
systems  of  information  release  to  the  public  be  developed. 

Add  a  new  Section  in  the  area  of  Section  268  reading 

"(a)  The  Agency  shall  collect,  analyze,  organize  and  publish 
information  in  such  a  form  as  needed  to  fulfill  the  workings  of  this 
Act  and  the  Railway  Act,  and,  may  subject  to  the  approval  of  the 
Governor-in-Council ,  when  the  information  is  not  readily  available  to 
the  Agency  from  other  sources  in  a  form  suitable  for  the  purposes  of 
the  Agency's.  Responsibility  under  this  Section,  make  recalculations 
requiring  carriers  to  provide  information  to  the  Agency  or  its 
representative  for  those  purposes  at  such  times  and  in  such  form  and 
manner  as  the  regulations  may  specify." 

"(b)  in  respect  of  this  responsibility  to  publish  the  Agency  shall 
not  less  often  than  annually,  publish  such  indices  as  may  be 
appropriate". 


SECTION  268 


Issue: 

Availability  of  information  for  governments. 
Concern: 

It  is  a  concern  that  beyond  the  availability  of  information  for  the 
public,  there  is  need  for  disclosure  to  governments  to  permit  their 
carrying  out  their  mandate. 

Section  268  provides  the  Federal  Minister  with  the  opportunity  to  ask  for 
information  not  previously  covered  by  other  data  releases  on  all  carriers. 

Sections  330  through  331.4  of  the  Railway  Act  provides  both  the  Federal 
Minister  and  the  provinces  with  the  ability  to  secure  information  as 
respects  the  costs  of  railways. 

As  it  has  become  an  argumentative  area  assurance  is  needed  that 
governments  will  be  able  to  use  necessary  analytical  skills  whether  in 
direct  employ  or  under  consulting  contracts. 

What  is  necessary  to  add  is  the  ability  for  the  provinces  to  ask  the 
Federal  Minister  for  information  in  the  same  scope  as  Section  268 
consideration. 

Recommendation: 

Alberta  recommends  that  the  legislation  be  amended  to  allow  the  province 
to  request  the  Minister  to  secure  information  and  to  legislate  the  right 
of  government  users  of  cost  data  to  make  use  of  consultants. 

To  accomplish  this  recommendation,  there  should  be  the  addition  of  a  new 
section  following  Section  268  reading: 

"(1 )  Where  the  government  of  a  province  requests  information  in 
respect  of  transportation  services  and  operation,  the  Mi n i s ter  may, 
in  writing,  request  any  company  to  furnish  him  with  the  information 
in  such  manner  and  to  such  extent  as  he  may  specify. 

(2)  The  Minister  may,  upon  receipt  of  the  information  requested  by 
him  from  the  company,  release  the  information  to  the  government  of 
the  province  that  request  it  if  that  government  has  undertaken  "to 
treat  the  information  as  confidentiaTT"       '         """^    ~~  — — — 

As  well.  Section  269  shall  be  amended  by  the  addition  of  a  new  subclause 
reading: 


"(2)  Subsection  (1)  does  not  apply  so  as  to  prohibit  the 
communi cati on  of  1 nf ormati on  to  — 

(a)  A  Minister  of  the  Crown  in  right  of  Canada  or  a  province, 

(b)  An  officer  of  employee  of  Her  Majesty  in  right  of  Canada  or  a 
province,  or 

(c)  A  person  employed  in  a  consulting  capacity,  where  as  an  agent,  or 
otherwise  by  Her  Majesty  the  Queen  in  right  of  Canada  or  a  provinc? 
who  received  the  Information  referred  to  in  that  subsection  in  the 
course  of  his  duties."  ______ 

and  amend  Part  VIII  by  inserting  a  new  section  following  after  Section  349 

"Subsection  331.3(2)  of  the  said  Act  is  repealed  and  the  following 
substituted  therefore 

(2)  Subsection  (1)  does  not  apply  so  as  to  prohibit  the  communication 
of  information  to 

(a)  a  Minister  of  the  Crown  in  right  of  Canada  or  a  province, 

(b)  an  officer  or  employee  of  Her  Majesty  in  right  of  Canada  or  a 
province  or 

(c)  a  person  employed  in  a  consulting  capacity,  whether  as  an  agent, 
or  otherwise  by  Her  Majesty  the  Queen  in  right  of  Canada  or  a  province 

who  receives  the  information  referred  to  in  that  subsection  in  the 
course  of  his  duties." 


SECTION  (NEW) 
PART  YIII 
DIVISION  II 


Issue: 

Development  of  costing  guidelines  (Part  VIII). 
Concern: 

Even  without  Bill  C-18  there  has  been  a  growing  need  to  review  railway 
costing  procedures.    This  need  is  greatly  magnified  by  the  many 
provisions   in   the   new   legislation   which   require  railway  cost 
determinations. 

In  past,  cost  reviews  have  been  focussed  on  the  analysis  of  individual 
railway  cost  components  to  determine  their  degree  of  variability  with 
traffic.    Another  review  of  this  nature  is  not  required.    Rather  the  need 
is  for  a  review  of  cost  components  to  establish  which  are  relevant  for 
each  of  the  various  end  uses.    For  instance,  cost  of  capital  is  not 
always  relevant  for  costing  backhaul  traffic  movements. 

Such  a  review  should  not  be  constrained  by  predetermined  statements  in 
the  legislation  of  the  relevance  or  irrelevance  of  various  costs. 
Section  348  amends  the  old  cost  determinations  sections  in  the  Railway 
Act  but  retains  the  restrictive  covenants.    In  the  U.S.  a  similar  need 
was  identified  in  the  Staggers  Act  and  the  Railway  Accounting  Principles 
Board  was  established  to  conduct  such  a  review  as  the  one  which  is 
suggested  here. 

The  Government  of  Alberta  recommends  that  costing  procedures  relative  to 
the  various  end  uses  be  reviewed  as  soon  as  possible.    Such  a  review 
should  be  modelled  on  the  process  used  by  the  Railway  Accounting 
Principles  Board. 

Recommendation: 

To  accomplish  this  it  is  recommended  that  Section  348  be  amended  by  the 
deletion  of  the  paragraph  suggested  to  amend  Section  329  of  the  Railway 
Act,  and  substitute  the  following: 

"Subsection  329(1)  of  the  said  Act  is  repealed." 

"The  following  paragraph  is  added  as  a  new  subsection  in  Section  329 
of  the  said  Act". 

"The  Commission  shall   institute  a  review  of  the  portions  of  the 
National    Transportation  Act,   and  this   Act,   requiring  costing 
activity,  and  shall,  within  six  months,  prescribe  the  items  that 
shall  be  used  in  the  development  of  factors  in  costing  as  it  applied 
to  each  end  use." 


L 


Ill 

ill 

iiiiiii 

3 

3286  07769779  1 

